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TOPICAL INDEX TO SUBJECT MATTER 


ABORTION 
Beyond the first trimester, the State has a compelling 
interest in the health and safety of the mother, and may 
promulgate rules reasonably related to the preservation 
and protection of maternal health; N.J.A.C. 13:35-7.2, 
which regulates the performance of second-trimester abor- 
tions, limiting out-patient performance to early dilatation 
and evacuation abortions, is valid. Livingston v. N.J. . 
of Medical Examiners. App. Div. ..................05- 
The U.S. Supreme Court trilogy of Beal, Maher, pres 
Poelker holds only that the states need not financially 
assist in the exercise of the right to an abortion—the essen- 
tial rights declared in Doe and Roe continue intact; the 
N.J. Supreme Court has already concluded in this case 
that the applicability of the ‘conscience law’’ to these de- 
fendants would constitute an impermissible direct re- 
striction on the right to obtain a first-trimester abortion, 
and the lower courts continue to be bound thereby. Doe 
v. Bridgeton Hospital Ass’n, Inc. App. Div. .......... 152 
Bellotti, Attorney General of Massachusetts v. oe 
US. Supreme ROD svssois ayy ara iaisiaig mnieisinia s/n ows OS LoIMW Bas a 
The Hyde Amendment, although contained in an eg 
priations act, impliedly repeals the general provisions of 
the Medicaid Act and substantively limits a state’s obliga- 
tion to provide its share of Medicaid funding for abortions 
to the Hyde Amendment standards. Right to Choose v. 
ESIVAMAE CRA SDE pcs os vace: 3's Gia: 508 vic. osloss jes eroios olesaeainieis'e ees 295 
The State Department of Human Services’ proposed 
guidelines (which adhere to the Hyde Amendment stand- 
ards) in withholding Medicaid funding for medically neces- 
sary abortions although such funding was previously avail- 
able, are unconstitutionally discriminatory against Medic- 
aid-eligible women with a medical necessity for an abor- 
tion, without warrant of a compelling state interest, in 


violation of equal protection of the law. Right to Choose 
We PEN LARS TON ita eos 'sis:0 ss ids \sis: ere avwisie.vleisiorelniiaie'y es 295 


ADMINISTRATIVE LAW 
Agencies, jurisdiction, judicial review, veterans prefer- 
ence, army, public employees. Local 2855, AFGE (AFL- 
CIO) President v. United States. 3d Cir. .............. 161 
Bank charter hearings are contested cases to be heard 
by administrative law judges. Attorney General’s Formal 
Opinion No. 15 - 1979 


ADMINISTRATIVE PROCEDURE 

The appellate court is entitled to review the hearing ex- 
aminer’s findings and recommendations for the purpose 
of determining whether the board’s findings are supported 
by substantial credible evidence; the Board of Medical 
Examiners was empowered and even justified here in 
rejecting the hearing examiner’s recommendation that “‘a 
judgment of not guilty be entered,”’ and the final order and 
decision revoking appellant’s license to practice podiatry is 
affirmed. In re Silberman. App. Div. ................. 270 

The hearing officer had the responsibility and duty of 
analyzing the facts, stating which expert opinion he be- 
lieved and why, and making the requisite findings of fact; 
he failed in this regard, as did the board of trustees of the 
Police and Firemen’s Retirement System by its adoption 
of his “findings of fact and conclusions of law,’ and the 
matter must be remanded for an amended report and 
recommendations. Union Tp. v. Police and Firemen’s 
Retirement System of N.J. App. Div. 


ADMIRALTY LAW 
Lengshoremen’s and Harbor Workers’ Compensation Act, 
negligence, proportionate fault rule. Edmonds v. Com- 
pagnie Generale Transatlantique. U.S. Supreme Ct. .. 158 
Negligence Liability Under 1972 Longshoremen Com- 
pensation Act Amendment, by Nathan Baker 4 


ADOPTION 

A judgment for arrearages under a support order against 
the biological father of minor children will survive the 
entry of a judgment of adoption of the children by their 
Bagretatena ©. Vi be ON DIV veces. csiiea-delasoareswaenienes 118 

If changed circumstances caused DYFS to believe that 
the best interests of the children required the termination 
of parental rights, it should have filed a petition under 
N.J.S.A. 30:4C-15 et seq. with the Juvenile and Domestic 
Relations Court (which already had jurisdiction); absent 
such an order, committing the children to its guardianship 
and control, DYFS lacked legal authority either to place 
the children for adoption or to consent to their adoption 
by the foster parents. In re Adoption by A.M. and L.M. 
LATO OTL 7S ONO ee an ee eee ee an NN EC? 332 

The County Court’s judgment of adoption must be re- 
versed, but the length of time that the children have been 
with the foster parents cannot be overlooked; the matter 
is remanded to the Juvenile and Domestic Relations Court 
for further proceedings. In re Adoption by A.M. and L.M. 
MAID DUIV GR sloie a iaisclsisnisiisic satsee saeoy anstale Vecinuelannan 332 


Here, where the natural father has consented to the 
adoption of his two daughters by their stepfather on con- 
dition that they have the right, at their option, to visit 
him, the children’s best interests will be promoted by 
granting them the privilege; the judgment of adoption will 
provide for the appointment of a guardian ad litem whom 
the children may contact to enforce their right to maintain 
a relationship with their natural father. In re Adoption of 
J.R.F. Ch. Div. 375 

Refusal of prospective adopting parents to consent in 
advance to blood transfusions for child should not be used 
as the sole basis on which to prohibit an adoption. At- 
torney General’s Formal Opinion No. 20 - 1979 426 


ADVERSE POSSESSION 

The elements of adverse possession have become part 
and parcel of the six-year statute of limitations governing 
replevin actions; where any of the elements are absent, 
the claim is not barred, and defendant’s failure to estab- 
lish that his and his predecessor’ S possession of plaintiff’s 
paintings, stolen in 1946, was sufficiently visible and no- 
torious necessarily required not only that his defense of 
adverse possession be rejected but the defense of limita- 
tion as well—they were, in truth, the same defense. 
OKeelfe:v. Snyder: App. Div: .0.<..iccccccecrcscsacces 321 


ADVERTISING 

An attorney’s mailing of letters to individuals identified 
as prospective clients and to real estate brokers for the 
purpose of establishing an attorney-client relationship and 
soliciting a retainer in the identified transaction for the 
attorney’s pecuniary gain exceeds the bounds of per- 
missible commercial speech and is properly proscribed by 
DR 2-103(A), which makes unlawful the soliciting, either 
directly or indirectly, of legal business. In re Koffler and 
Harrison. New York App. Div., Second Dept. ........ 402 


AGENCY 

By filing suit against the insurance company for not 
paying him, plaintiff ratified the settlement agreement 
(reached without his knowledge) and the authority of his 
agent to accept payment from the company. Clarkson v. 
Selected Risks Ins. Co. Law Div. 45) 


AIDING AND ABETTING 
Nonmutual collateral estoppel. United States v. Stande- 
fer. 3d Cir. 325 


AIRPORTS 

Property operated and used for the primary purpose of 
a municipal airport, or for uses reasonably accessory or 
incidental to that primary purpose, is immune from zon- 
ing regulations; defendant is not authorized to prohibit an 
appropriate use in advance, and thereby shift to plaintiff 
the burden of proving unreasonableness; the objectionable 
features in the ordinance are facially invalid, and _plaintiff 
was entitled to summary judgment. Town of Morristown 
v. Hanover Tp. App. Div. 40 


ALCOHOLIC BEVERAGE CONTROL 

Law enforcement officers may not search the non-public 
areas of a licensed tavern for evidence of general crim- 
inality, unrelated to the operation of the licensed activity, 
without a search warrant. State v. Williams. App. Div. 143 


ALIENS 

Illegal aliens enjoy access to the courts, and plaintiff’s 
illegal status does not bar him from enforcing the personal 
injury protection portions of his automobile liability policy. 
Montoya v. Gateway Ins. Co. App. Div. ................ 1 


ANTITRUST 

Hearing aids, price fixing, standing to sue, consumers, 
treble damages, $4 injury to property. Reiter v. oerng 
Corporation. U.S. Supreme Ct. 

The principle that must be applied here is that, ica 
particular forms of vertical restraints might justify per se 
prohibition, departure from the rule-of-reason standard 
must be based on demonstrable economic effect rather 
than on formalistic line drawing. State v. Lawn King, Inc. 
ORT BNNs cnecal otis cus dalwi cieisiualoieiieal Sa eeecemendecame es 257 

The trial judge expressly found that the State presented 
no independent evidence to prove the alleged restraints 
of trade, relying entirely on the theory that the fran- 
chisor’s business practices were per se illegal; there has 
been no showing here that the vertical restrictions have 
or are likely to have a pernicious effect on competition 
and, since the per se rule was inapplicable, there was no 
basis on which to rest a verdict of guilty. State v. Lawn 
King, Inc. App. Div. 257 

Summary judgment. Woohyung Shim v. Japan Food 
Corp. U.S.D.C. 


APPARENT AUTHORITY 

Given the holding in Hill v. Newman, and despite the 
general rule dealing with independent contractors, there 
does not appear to be any rational basis for excluding the 
concept of apparent authority from the field of hospital 
liability; where it can be shown that a hospital, by its 
actions, has held out a particular physician as its agent 
or employee and that a patient has accepted treatment 
from that physician in the reasonable belief that it is 
being rendered on behalf of the hospital, then the hospital 
will be liable for the physician’s negligence. Arthur v. 
St Peter ssHOspital LAW DIV. 24 cossccccecssesennercs 305 


APPEALS 

Procedure For Requesting Court Transcripts 

Since the constitutionality of Newark’s hawkers and 
peddlers ordinance was not raised before or after trial, but 
was disposed of by the county court judge during the de 
novo hearing by acquitting defendants, the State may not 
appeal. State (City of Newark) v. Barnes. App. Div. .. 184 

The appellate court is entitled to review the hearing 
examiner’s findings and recommendations for the purpose 
of determining whether the board’s findings are supported 
by substantial credible evidence; the Board of Medical 
Examiners was empowered and even justified here in 
rejecting the hearing examiner’s recommendation that ‘‘a 
judgment of not guilty be entered,” and the final order 
and decision revoking appellant’s license to practice = 
atry is affirmed. In re Silberman. App. Div. .......... 

A casual reference in the text of the argument in an 
appellate brief simply claiming “plain error’’ does not 
constitute compliance with the mandatory requirement 
of R. 2:6-2(a)(1) that any point not presented below ‘‘be 
so indicated by including in parenthesis a statement to 
that effect in the point heading.” State v. Ingenito. ~- 
Div. 

F.R.App.P. — excusable neglect. Salton, Inc. v. ‘<a 
wall Corp. U.S.D.C 406 


ARBITRATION 

The costs incurred by a municipality in funding arbitra- 
tion awards—whether the arbitration was voluntary or 
statutorily compelled—must be taken into account when 
determining whether the municipality’s total budgetary 
appropriations have exceeded the fiscal limits imposed by 
the Local Government Cap Law. Atlantic City v. Laezza. 
SUDTONIE OOo. siccecucerecs, coccuiuaescesanevacssdcedead 30 

Compulsory arbitration awards fall within the limits 
imposed by the Local Government Cap Law, and a town’s 
Cap situation must be taken into account by the arbitrator. 
N.J. State Policemen’s Benevolent Ass’n Local 29 v. Town 
OF Irvington Supreme Cbs. << <sis0c oi cose ccesseccesccses 30 

The factual underpinnings of the compulsory interest 
arbitration award here (handed down after the town and 
its police employees’ representative reached an impasse 
in their negotiations) are supported by substantial credible 
evidence, and it cannot be said that the award was un- 
reasonable; although the town will be forced to make 
economies in order to implement it, this alone does not 
render the award unreasonable. N.J. State Policemen’s 
Benevolent Ass’n, Local 29 v. Town of Irvington. ag” 
Ct. 


International Arbitration: A 1978 Survey of Cases, z 
Gerald Aksen 
Here, where three other prime contractors are — 
revision of their contract prices because of increased costs, 
and the city alleges that they had incurred delays because 
of the failure of the contractor for general construction to 
fulfill its obligations, the city has asserted a claim that 
arises out of or is related to the contract between it and 
the contractor for general construction and is, therefore, 
arbitrable under the broad language of article 7.10.1 of the 
general conditions. J. Baranello & Sons, Inc. v. City of 
PRtGRSOR ADS DIG iii sic s.nck ich i wecoe ceounnvocenenss 183 
To award the nontenured teachers the wages they would 
have received if their contracts had been renewed, while 
recognizing that the board of education had the right not to 
renew them, amounts to compelling the board to pay 
damages for doing what it had the legal right to do; in 
substituting his criteria for evaluating nontenured teachers 
for the board’s, the arbitrator intruded on its exclusive 
managerial prerogative, and the award was thus the re- 
sult of undue means. Wyckoff Tp. Bd. of Education v. 
Wyekot Ed:-Ass'tt. Apps Dive cies). osnccccecienscedeass 184 
The arbitrator’s findings as to the intent of the parties 
are fully supportable in the record, the interpretation of 
the contract is reasonably debatable, and the conclusion 
he reached is fairly arguable; under these circumstances, 
the award should be upheld. Kearny PBA Local 21 v. 
Tovwib of Mearhy: SUpreme€l.. ....<c0s<sccssesesdevexes 281 
A fair reading of the agreement makes it clear that, if 
the police officers were called on beyond the eight con- 
secutive hours in a 24-hour period on which their salary 
schedule was predicated, they were to be paid, even 
though they might not have been actually working during 
an overtime period; arguably, the parties’ general intent, 
as found by the arbitrator, indicated that the officers were 
to be paid when the employer substantially restricted 
their movements (here, by an order not to leave town) on 
what otherwise was free time. Kearny PBA Local 21 v. 
Town of Kearny. Supreme Ct. ..................000005 281 
Mediation by Arbitrators Under Chapter 85 Laws of 
1977, by Ernest Gross and Petro Stawnychy 360 
Where, as here, a court finds legal and factual con- 
clusions that could sustain the award, there is no justifica- 
tion for examining extrinsic evidence and no justification 
to compel an arbitrator, who is not otherwise required, to 
set forth his findings of fact and conclusions of law. F. W. 
Donnelly, Inc. v. Unit One Lawrence Co. .............. 516 
Arbitration Pitfalls, by Israel B. Greene 531 
Contracts. J. & R. "Sportswear & Co. v. Bobbie Brooks, 
Inc. 3d Cir. 
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ATTORNEY-CLIENT PRIVILEGE 


Fifth Amendment, identity of client. In the Matter of 
Grand Jury Empanelled Feb. 14, 1978, Nathan omnes 
3d Cir. 

Work product, crime fraud exception. In Re: Grand sary 
Proceedings, FMC Corp. 3d Cir. 

In addition to restraining it because of the a. 
client privilege, the contractor’s using, as its expert wit- 
ness in its suit against the State over delays in its con- 
struction of two buildings for the College of Medicine and 
Dentistry, the firm that had been retained by the State’s 
attorney in litigation involving a different building of the 
College (and a different contractor )—where it had become 
privy to confidential documents and the attorney’s views 
on this litigation—is enjoined on the ground that it would 
be fundamentally unfair to the State to permit such a 
situation. Conforti & Eisele, Inc. v. State Div. of Building 
and Construction. Law Div. 334 


ATTORNEY GENERAL’S FORMAL OPINIONS 

No. 13 - 1979 - Attorneys at law, real estate activities .. 171 

No. 14 - 1979 - Banks, political contributions, Political Ac- 
ae 195 

No. 15 - 1979 - Administrative law judges, contested cases, 
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DOE NSIS 5. nas ono0csspesconsoscsteceed 218 
No. 16 - 1979 - Local government, budgets, solid = 

IED ck ns p6eenchsscksos,bbesenssspssssseeeebe 
No. 17 - 1979 - Prescription drugs, pharmacists, suibetibotion 

fo) errr 282 


No. 18 - 1979 - Solid waste, Hackensack Meadowlands Dis- 

trict 306 
No. 19 - 1979 - State institutions, police, perimeter roads 346 
No. 20 - 1979 - Adoption, Jehovah’s Witness, blood trans- 
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ee rr, Sete eee 426 
No. 21 - 1979 - State parole revocation, parole credits, 
re er ess - 431 


No. 22 - 1979 - Motor vehicle licenses, suspensions, admin- 
istrative law judges 450 
No. 23 - 1979 - Corporate political contributions, public 
referendum 
No. 24 - 1979 - Senior citizens, homestead rebates, sur- 
SOUP a. oF as cbeksxswaaedenboaes sh eheseerckeur 530 
No. 25 - 1979 - State parole revocation, parole credits, 
absconders 554 
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ATTORNEYS 

The ethical violations here, involving the handling of 
respondent’s trust account, etc., are substantial, and indi- 
cate an indifference towards and disregard of court and 
disciplinary rules designed to maintain a high level of at- 
torney responsibility and fidelity; respondent is suspended 
for six months. In re Joseph Maran, Jr. Supreme Ct. ... 7 

Respondent committed a serious ethical breach in failing 
to make full disclosure of all relevant facts to his client 
in entering into the contingency-fee contract in the will 
contest; there simply was no legal basis for his in- 
transigence in insisting that his fee be based only on the 
original contingency of success, and his relentless insist- 
ence on enforcing the agreement was tantamount to over- 
reaching; he is suspended for six months. In re Edward 


Oe fa >, (erry 60 
Order Re: Attorneys Ineligible to Practice in New 
Tt ee er 73 


Against the background of respondent’s otherwise un- 
blemished record of almost 50 years as a member of the 
bar and his cooperation and contrition, his unethical 
conduct in filing a false answer in bankruptcy court (which 
delayed the return of 26 tractors and trailers to the trustee 
in bankruptcy for six weeks) is viewed as an aberration 
unlikely to be repeated, and he is suspended for one and 
one-half years. In re Sanford Silverman. Supreme Ct... 126 

Attorneys at law are subject to the licensure require- 
ments and regulatory provisions of the Real Estate License 
Act with the exception of those real estate activities car- 
ried out as part of their professional duties in the practice 
of law. Attorney General’s Formal Opinion No. 13 - 1979 171 

Defendant’s argument that admission pro hac vice of its 
out-of-state counsel is mandatory, absent good cause for 
denial, is rejected; the matter is one for the conscientious 
exercise of the trial court’s discretion, which requires 
certain basic information, as set forth, to be supplied; 
in the event the request is granted, counsel’s admission 
will be subject to appropriate conditions, also set forth. 
Burlington County Internal Medicine Assoc. v. American 
PH, CIN, ns ca xinswksadaseccenssecsinns 181 

Despite the fact that he did not intend to bribe a public 
official and sought the money to apply to the client’s debt 
to him, respondent’s conduct in obtaining money from 
the client for the expressed purpose of corruptly influencing 
an unidentified public official to vacate a term of imprison- 
ment the client had been sentenced to serve was cal- 
culated to demean the bar and bring it into disrepute; he 
is suspended for two years. In re Bernard L. Greenberg. 
ER ok ivcicceunkcachoss send SoSERebereckarkbe ee 200 

It is not necessary that a complainant appear before 
an ethics committee; normally, of course, the complain- 
ant appears and testifies, but there is no jurisdictional 
sane that this occur. In re Jack Krakauer. Supreme 

SN ey ee ee er ee es: 207 

Respondent took exception to the fact that the attorney 
who presented the matter to the district ethics committee 
also represented the complainants in a civil action against 
respondent; it would have been sounder procedure for 
the committee to have had the choice of the presenter 
first approved by the assignment judge pursuant to R. 
120-2(1)(1)(i), but there is no suspicion of prejudice here, 
and the motion to dismiss was properly denied. In re Jack 
UM SUI OSL osc arnccnvcsanesesenessusseee 207 

Respondent maintained a continuing professional rela- 
tionship with the owner and his interests and, in repre- 
senting the complainants in connection with their purchase 
of the property, he did not render the free and loyal rep- 
resentation to which a client is entitled; his conduct in this 
and other respects violated disciplinary rules and he is 
—— for one year. In re Jack Krakauer. Supreme 

207 


An attorney’s mailing of letters to individuals identified 
as prospective clients and to real estate brokers for the 
purpose of establishing an attorney-client relationship and 
soliciting a retainer in the identified transaction for the 
attorney’s pecuniary gain exceeds the bounds of per- 
missible commercial speech and is properly proscribed 
by DR 2-103(A), which makes unlawful the soliciting, 
either directly or indirectly, of legal business. In re Koffler 
and Harrison. New York App. Div. 2d Dept. .......... 402 

Disqualification, ethics. United States v. Miller. US. 
1), ORS SR RSES SPR ay eee ete ey eres 406 

Respondent has not demonstrated any good reason why 
the discipline here should not correspond with the three 
years’ suspension imposed in New York—the misconduct 
(neglect of clients’ cases) was substantial and there are 
aggravating circumstances; when reinstated in New York, 
he will be eligible to aply for reinstatement in New Jersey. 
In re Edward E. Kaufman. Supreme Ct. .............. 409 

When a New Jersey attorney who is also admitted to 
practice in another jurisdiction is disciplined in that juris- 
diction, the findings as to misconduct will be adopted by 
the New Jersey Supreme Court in proceedings commenced 
under R. 1:20-3(h), and the discipline accorded in New 
Jersey will ordinarily correspond with that imposed in the 
other jurisdiction. In re Edward E. Kaufman. Supreme 
BRS ee ere RG EY bose AdSKE ced duwEOoesis pnaeRSLoseseens 409 

Respondent’s conduct over a period of years has ex- 
hibited a pattern of negligence or neglect in his handling 
of legal matters and, more importantly, he has demon- 
strated an egregious inability to handle trust monies; 
the public must be protected against this kind of behavior, 
and respondent is disbarred. In re John P. Fusciello. 
PIE ERS, Sacuivicurencuvebokes scnansweNenkoseoueens 441 

Respondent violated the Code of Professional Respons- 
ibility in both matters, which involved serious misrepre- 
sentations to clients and failure to properly represent 
the interests of clients; his inexcusable actions reflect 
on the competency and integrity of the entire bar, and 
his name is stricken from the rolls. In re Sheldon Stern. 
FEMI EODy cebu ioscGn> sense cpeebe cases sick Sseke: chess 441 


An attorney provided by an insurance company to repre- 
sent an insured defendant owes that person the same 
unswerving allegiance that he would if he were retained 
and paid by the defendant himself; whenever counsel in 
such case has reason to believe that the discharge of his 
duty to the insured would conflict with the discharge of his 
duty to the insurance carrier, he cannot continue to rep- 
resent both. Lieberman v. Employers Ins. of Wausau. 
PERV cc cbNkickuenb'sdeechiueahubebsbusesteoueaezese 449 

The attorney’s breach of duty here—participating in the 
settlement with knowledge that the insured wanted to go 
to trial—did not produce the premium surcharge, which 
was triggered by the medical committee’s prior determina- 
tion that the claim was indefensible; it is incumbent on the 
insured to show by a preponderance of the evidence that 
the malpractice suit was defensible and, had the settle- 
ment not occurred, the outcome of a trial would have been 
favorable to him. Lieberman v. Employers Ins. of Wausau. 
DUNU rec Ck eels oArheashasc ucts esbeb es eescus osee 449 


All of the alleged negligent acts of the attorney who 
had been substituted for plaintiff's original, suspended 
attorney took place in Pennsylvania, and the party suing 
him—the collecting bank—is a Pennsylvania corporation; 
that he would not have been in possession of the seftle- 
ment check but for its issuance by a New Jersey corpora- 
tion is too tenuous a basis for finding that he can be sued 
in New Jersey. Clarkson v. Selected Risks Ins. Co. Law 
BGs Seren ckosh eases SEs Shun eboeS eon eh ea uke ee eeseccse 457 

Respondent’s forging of the deed appears to be an iso- 
lated instance of aberrant behavior not likely to be 
repeated—the tragic culmination of an episode involving 
an attorney too insecure to admit his inadequacy in a legal 
matter assigned to him for handling and an employer 
perceived by him as too demanding to tolerate such an 
admission; considering all of the circumstances, he is 
suspended for two years. In re Philip F. McNally. Supreme 

Eek PeSCoCeE Neh s Sd howe kak h Sd SEES ES RES TKS BUD RON Rees 458 

Attorneys who serve as counsel for governmental bodies 
must avoid not only direct conflicts of interest, but any 
situation that might appear to involve a conflict of interest; 
an attorney, his partner or associate may not be counsel 
to a municipality and to the county in which it is located. 
In re Opinion No. 415. Supreme Ct. .................06. 489 

Criminal Law, indigents, appointed counsel, malprac- 
tice, immunity. Ferri v. Ackerman. U.S. Supreme Ct. . .541 

Nothing prevents the township committee, the planning 
board and the zoning board from cooperating in the em- 
ployment of a single counsel subject to rules regarding 
conflicts of interest and ethical rules applying to attorneys. 
DeLuca v. Kahr Bros., Inc. Law Div. 574 

The court has jurisdiction to decide the question of 
whether the township committee, the planning board, the 
zoning board and the township construction official may 
be represented by the same attorney in this case where 
they are all being sued for failure to enforce the township 
building code and soil conservation plan. DeLuca v. Kahr 
SL SHS NWT MONY S55 os co ennse van sede sousseeseneess 574 

Potential conflicts between the construction official and 
the three bodies are obvious and he must have separate 
representation in this case where all are defendants, but 
there would be no conflict of interest here, where their 
defenses are identical, in having a single attorney repre- 
sent the township committee, the planning board and the 
zoning board, on condition that the requirements of DR 
5-105 are satisfied. DeLuca v. Kahr Bros., Inc. Law Div. 574 


ATTORNEYS’ FEES 

Class actions, private contingent fee agreements. Dunn 
vy. Porter, H. K. Gompany, inc. 3d Cir. ...........6..... 93 

The exercise of the right of subrogation by a surety that 
has been called on to pay mechanics’ and materialmen’s 
claims against the contractor-principal on a public works 
contract is subject to the fee claim of the attorney for the 
contractor-principal whose legal efforts produced the sub- 
rogatable fund. Montefusco Excavating & Contracting Co., 
Inc. v. Middlesex County. App. Div. ................ 270 
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42 U.S.C.A. $1988 applies to state court proceedings and 
therefore provides statutory authorization for an award 
of counsel fees under R. 4:42-9(a)(8). Ramirez v. Hudson 
County. Ch. Div. 296 

Plaintiff, having now chosen to withdraw his damage 
claim, should not be penalized by forfeiture of the oppor- 
tunity to apply for counsel fees; he did not waive his 
right to seek an award of fees by failing to include that 
application in his successful partial summary judgment 
motion. Ramirez v. Hudson County. Ch. Div. ........ 296 

It is difficult to understand how there could be a ‘“‘suc- 
cessful claimant’’ in an action that has been disposed of 
by compromise; however, for the purpose of determining 
the applicability of R. 4:42-9(a)(6) to the exact facts here 
(plaintiff was dissuaded from going to trial, where there 
would have been a finding for the amount of the settle- 
ment) the settlement can be analogized to a judgment, and 
the counsel fee awarded is affirmed. Van Houten v. N.J. 
Manufacturers Ins. Co. App. Div. ..................5- 409 

Hedgebeth v. Medford is not applicable here, since there 
is nothing in the interrelationship among the welfare 
board, the injured welfare recipient, and the tortfeasor 
bespeaking a subrogation situation; the portion of the judg- 
ment charging the reimbursement with a pro-rata share of 
counsel fees must be reversed. In re Jones. App. Div. 440 

The intent of N.J.S.A. 59:9-5 is not to reduce the com- 
pensatory aspect of a recovery only for economic loss 
by requiring counsel fees and litigation expenses to be 
paid out of it, but a party is considered able to pay for 
the expense of the whole litigation out of a recovery for 
pain and suffering; here, where there was a recovery on 
both counts, the objective of the legislation is best ac- 
complished by giving the word “‘case’’ the meaning of 
“the whole suit’? and denying plaintiff’s motion to add 
counsel and witness fees and costs to the recovery for 
economic loss. Rich v. State of New Jersey. Law Div. 489 
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BAIL 


Appellate procedure, standards of review. United _" 
v. Provenzano and Andretta. 3d Cir. 

The surety has not met the burden of demonstrating = 
equitable basis for remission here; moreover, its motion to 
vacate the judgment and set aside the forfeiture of bail, 
filed more than a year after the entry of judgment, is 
clearly out of time, and N.J.S.A. 2A:162-8 does not change 


that conclusion. State v. Singletary. Law Div. ........ 410 
BANKRUPTCY 

Discharge, prior state court proceeding, res judicata. 
Brown v. Felsen. U.S. Supreme Ct. .................6% 14 


Liquidation, Sec. 77(a)ICC approval. In re New = 
Susquehanna & Western Railroad Co. U.S.D.C. 


New Bankruptcy Filing Requirements .............. “sa 
Summary of the Bankruptcy Reform Act of 1978, Part I, 
feet TES CS a ee Sree 241 


Summary of the Bankruptcy Reform Act of 1978, Part II, 
by William S. Katchen and Jerome J. La Penna ..... 257 
Summary of the Bankruptcy Reform Act of 1978, “= 
AUT, Dy PCAN. VOCCIONG anon. oiass 5:55,0.5.0 0, 0:00:015:0'0 50 sine 
Judgment lien creditor, priority. In the Matter of oie 
Robert R., individually and t/a Stewartsville Animal Hos- 
pital and Stagecoach Saddle Shop. 3d Cir. ............ 328 
Taxes. In the Matter of Becker’s Motor ee 
Inc. and Needham’s Motor Service, Inc. v. IRS. U. 
D.C. 


BANKS 

A political action committee is not prohibited by law. 
A bank’s funds may not be used to establish, administer 
or solicit contributions for a political action committee. 
Attorney General’s Formal Opinion No. 14 - 1979 ...... 195 

Bank charter hearings are contested cases to be heard by 
administrative law judges. Attorney General’s Formal 
SPIE A BOND Fasc eines cose wasn oeewcm snares 218 

Western Union’s direct claim against Peoples National 
Bank should be disallowed: it failed to demonstrate that 
the conduct of Peoples in mistakenly cashing its money 
order in an amount corresponding to its-numerals, $1,200, 
rather than its words, ‘‘one hundred dollars” caused its 
loss; moreover, its drawee bank, which charged its account 
$1,200 and paid that sum to Peoples, may have defenses 
against Western Union and Peoples may have defenses 
against a claim by the drawee bank. Western Union Tele- 
graph Co. v. Peoples Nat’! Bank in Lakewood. ADD. 
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Div 
N.J. S.A. 12A:3-405 is construed here as requiring Qn 
indorsement substantially identical to the name of the 
named payee, and the checks cashed by defendant bank 
without any indorsement must be excluded from its pro- 
tection; summary judgment is also denied as to these 
checks exhibiting illegible indorsements—their illegibility 
raises a question of fact as to whether payment constituted 
a lack of “good faith” on the part of the bank. Kraftsman 
Container Corp. v. United Counties Trust Co. Law Div. 272 
Willful misapplication of funds, false entries. -_ 
States v. Krepps. 3d Cir 
The fact that the insurance company has no lisbility to to 
plaintiff does not affect his right of subrogation to its 
claim against the drawee bank or the validity of its sum- 
mary judgment against the bank for paying the settle- 
ment check over a forged endorsement of his name. 
Clarkson v. Selected Risks Ins. Co. Law Div. ........ 457 
A forged endorsement breaches the warranty of N.J.S.A. 
12A:4-207(1)(a)—similarly, by endorsing a check ‘‘P.E.G.” 
(prior endorsements guaranteed) a collecting bank accepts 
the risk of any forged endorsement; absent a valid defense, 
the collecting bank rather than the drawee bank must 
bear the cost of the forged endorsement. Clarkson v. Se- 
lected Risks Ins. Co. aw Div. .......00<.s0s000 soe 457 
Since the only loss attributable to the drawee bank’s 
unreasonable delay in taking action was the collecting 
bank’s alleged right of set-off against the escrow account 
closed out by the suspended attorney who had forged 
plaintiff’s signature, and a bank’s set-off rights against a 
trustee as an individual do not extend to funds held by 
him in trust, the collecting bank failed to establish that 
it had suffered any loss as a result of the delay. —— 
v. Selected Risks Ins. Co. Law Div. 
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BANKS, Cont’d 

The mere fact that a bank may have minimal contacts 
in a state sufficient to confer jurisdiction does not consti- 
tute an implied waiver of the bank’s immunity from suit 
under the mandatory venue provisions of the National 
Bank Act, and the fact that the bank holds a mortgage on 
property in New Jersey is not sufficient to constitute such 
a waiver. Schott v. Hartmann. App. Div. .............. 516 

Merger, automatic stay, standards of review. United 
States v. First National State Bancorporation. U.S.D.C. 536 


BAR ASSOCIATIONS 


State Bar Invites Comment on Unification Proposal .. 1 

Integration—A Fourth Decade? by Chief Justice Arthur 
J. England, Florida Supreme Court 

Highlights of State Bar Mid-Year Meeting 


BAR EXAMINATIONS 


July Bar Examination 
Successful Bar Candidates 


BIDDING 


Governmental procurement contract, jurisdiction. Sea- 
Land Services, Inc. v. Brown. 3d Cir. ................ 56 

The bidding process for vending-machine services at 
facilities owned or maintained by the State chosen by the 
Division of Purchase and Property here (fixed net sales 
with commission percentages and unit selling prices to be 
supplied by the bidder) does not seem intrinsically unfair, 
and the method chosen by the director for reexamining 
the bids removed any unfairness that the absence of unit 
pricing may have caused. Blondell Vending v. State of 
INOW. DORSEY es ADDI DIV coc ssisies “iesinis.o series esis awieisne’ 184 


BOARDS OF EDUCATION 


To award the nontenured teachers the wages they 
would have received if their contracts had been renewed, 
while recognizing that the board of education had the right 
not to renew them, amounts to compelling the board to 
pay damages for doing what it had the legal right to do; 
in substituting his criteria for evaluating nontenured teach- 
ers for the board’s, the arbitrator intruded on its exclusive 
managerial prerogative, and the award was thus the result 
of undue means. Wyckoff Tp. Bd. of Education v. Wyckoff 
ASS SBS ANG ADEN DAW oo fs sca aie sos, nina wa esis 184 

Although a school district may be compelled to become 
a receiving district, no provision in the school laws com- 
pels a receiving district that has not entered into a send- 
ing-receiving relationship by agreement to also accept the 
transfer of teachers from a school that has closed in 
another district, and there is no inherent power in the 
Commissioner of Education to transfer teachers from one 
school district to another without the consent of the receiv- 
ing district. In re Jamesburg High School. App. Div. .. 273 


BURDENS 


Addington v. Texas should have retroactive application 
to all persons who have been acquitted by reason of in- 
sanity who are presently subject to any restraints on their 
liberty; the court here required the State to prove by a 
mere preponderance of the evidence the necessity of the 
continuance of restraints on defendant’s liberty, and the 
matter is reversed and remanded for a new hearing in 
accordance with the standard of ‘‘clear and convincing evi- 
dence.” In re: Scelfo: App. Div. ...ciscccescccces ves 369 


BUSES 


Urban Mass Transportation Act of 1964. Hudson Bus 
Transportation Co., Inc. v. Adams. U.S.D.C. .......... 347 


CAP LAW 


The costs incurred by a municipality in funding arbitra- 
tion awards—whether the arbitration was voluntary or 
statutorily compelled—must be taken into account when 
determining whether the municipality’s total budgetary 
appropriations have exceeded the fiscal limits imposed by 
the Local Government Cap Law. Atlantic City v. Laezza. 
"sy 21 02) 1 C2 aaa ey te ee CE 30 

Compulsory arbitration awards fall within the limits 
imposed by the Local Government Cap Law, and a town’s 
Cap situation must be taken into account by the arbitrator. 
N.J. State Policemen’s Benevolent Ass’n, Local 29 v. Town 
Ol Arvington: SUPPENIO Che 5a. c.0:5s:sccce0 ses sone siesien's 30 

The factual underpinnings of the compulsory interest 
arbitration award here (handed down after the town and 
its police employees’ representative reached an impasse 
in their negotiations) are supported by substantial credible 
evidence, and it cannot be said that the award was un- 
reasonable; although the town will be forced to make 
economies in order to implement it, this alone does not 
render the award unreasonable. N.J. State Policemen’s 
Benevolent Ass’n, Local 29 v. Town of Irvington. Supreme 
Ct. 30 


CARRIERS 

The Interstate Commerce Act’s policy against rate 
discrimination was satisfied here, where the employer 
was to pay the full charges for shipping its employee’s 
household goods to his new place of employment, and the 
employee is not barred from asserting estoppel as a de- 
fense in this suit against him for the shipping costs brought 
three years later by the carrier, which had agreed to look 
to the now-bankrupt employer for payment. Checker Van 
Pines: Vy Siteko Intl AOD: DiV 5... 5... ..eicccseenseees 208 


CASINO CONTROL ACT 

Defendant’s alleged two winnings by the use of tricks 
and sleight-of-hand and his alleged two attempts to win 
by similarly illegal methods during the course of one day 
constitute four distinct and unrelated violations of the 
Casino Control Act; they constitute four separate indictable 
offenses, not a single continuing offense. State v. Perlman. 
BSA RID LU icici ots isto ache nl felch 4. sjucois s bie ed a bron eseiolasiniew es 206 


CHARITABLE CORPORATIONS 

Assuming, but not deciding, that the members of the 
board of the foundation (the function of which is to award 
college scholarships) are under a duty to earmark or seg- 
regate the securities held, they will not violate that duty 


if, in the proposed contract for custodial and investment 
advice, the bank agrees to the conditions of N.J.S.A. 3A:15- 
7; there is no prohibition in the will establishing the foun- 
dation or in the certificate of incorporation against holding 
securities in the name of a nominee. Midlantic National 
Bank v. Frank G. Thompson Foundation. Ch. Div. ... 336 

The Uniform Management of Institutional Funds Act is 
applicable to this foundation, and N.J.S.A. 15:18-15 to -24 
is the Legislature’s expression that, in the area of invest- 
ment management, the responsibilities of members of 
governing boards of charitable corporations are to be 
considered more under the developed law of corporations 
than of trusts. Midlantic National Bank v. Frank G. 
Thompson Foundation. Ch. Div. ....................05 336 

The members of the board of this foundation are not 
entitled to compensation, and the reasonableness of the 
bank’s compensation for services is not to be measured 
by compensation to trustees of a charitable trust; the 
standard should be the reasonable cost of the services, 
and the foundation may enter into the contract if, in the 
board members’ business judgment, it is a reasonable 
expense for the foundation. Midlantic National Bank v. 
Frank G. Thompson Foundation. Ch. Div. ............ 336 


CHOICE OF LAW 


New Jersey’s contacts and interests in this case about 
a New Jersey injury to a New Jersey resident caused by a 
snowblower manufactured for interstate sale and sold to 
a New Jersey retailer are plain, even without the employ- 
ment element found in Lopata and Menacho; the corporate 
buyer and seller of the physical assets that made the 
machine chose to govern themselves by Delaware law, but 
they cannot thereby shut out a tort claimant whose con- 
cerns were unrepresented in the acquisition arrangements. 
Litarowich v. Wiederkehr. Law Div. .................. 334 


CHURCHES 


Church property disputes, neutral principles of law 
analysis, First Amendment. Jones v. Wolf. U.S. Supreme 
Ct. 182 


CIVIL PROCEDURE 


In view of all the circumstances, the failure of original 
defense counsel (who was incapacitated by a combination 
of stressful circumstances) to comply with the discovery 
rules for five months did not require the drastic sanction 
of suppressing defenses and denying a public utility the 
right to a trial on the merits; the trial judge mistakenly 
exercised his discretion in refusing to vacate his order to 
strike under the power given to him in R. 1:1-2 or R. 4:50- 
1(f). Tenby Chase Apts. v. N.J. Water Co. App. Div. .. 203 

Any quarrel plaintiffs may have had with the result 
should have been aired and resolved in a direct appeal 
from the rejection of their amended complaint; having 
failed to pursue that remedy, they cannot now relitigate the 
issue. Drazin v. Shanik. App. Div. ..................5. 553 


CIVIL SERVICE 


Under N.J.S.A. 11:22-32, the Civil Service Commission 
has the authority to extend an employment or promotional 
eligibility list applicable to local government service, 
provided that no list shall remain in effect for more than 
the three years allowed by the law. Malone v. Fender. 
HB ROINONC Ut Sercticts et cisalbacicecee asic ccinslocatanioame denen 17 

The extension of the eligibility list will not be invalidated 
in this case on the ground that the list had expired prior 
to the final determination of the Civil Service Commission 
to extend it; nevertheless, such lists hereafter must be 
extended prior to their expiration date. Malone v. Fender. 
SSRI URRC Co ooh ones cao sala ie ls SiS aidia's CESare lala lalalsiales 17 


CLASS ACTIONS 


Private contingent fee agreements. Dunn v. Porter, 
Hy iss COMMANY, ING SO CW. os cs acs eve ctinideescieessietses 93 


COAL MINES 
Owner operators. Marshall v. Kraynak. 3d Cir. .... 279 


COLLATERAL ESTOPPEL 

The whole point of the second suit is plaintiff’s claim 
that it was bound in the first suit to a contractually ex- 
pressed constructive intent that, because of its lawyers’ 
negligence, deviated from its actual intent; this is not a 
mutuality problem—the intent issue here is not the same 
as the intent issue already litigated, and the doctrine of 
collateral estoppel cannot bar this malpractice suit. Harbor 
Land Development Corp., Inc. v. Mirne, Nowels, Tumem, 
Magee & Kirschner. App. Div. .........0000.0.0000000% 206 


COMMERCIAL BRIBERY 

It would be unconscionable to permit a principal pos- 
sessed of knowledge that its agent has received covert 
compensation to allow that agent to continue to contract 
in its name and thereafter to avoid liability for the bar- 
gained-for exchange. Jaclyn, Inc. v. Edison Bros. Stores, 
ISA IEV foo ahe alae Cisicisisie is sini vinieie awl sinteeieee elena 345 

Defendant, which is interposing the defense of com- 
mercial bribery to a claim for goods sold and delivered, 
reached a definite belief in its chief buyer’s involvement 
prior to the placement of any of the orders that form the 
basis of plaintiff’s claims, and has not established by a 
clear preponderance of the evidence that the payments 
from plaintiff to its buyer induced those purchase orders; 
plaintiff is entitled to recover. Jaclyn, Inc. v. Edison Bros. 
SEONG: ING MAWES oss cos Sag csccnnceeiesecataddecsnce 345 

A third party who knowingly aids and abets the agent 
of another in a breach of fiduciary duty by tendering 
secret payments to the agent is liable to the principal 
for the commissions paid; the determination that de- 
fendant is liable for the contracts negotiated by its dis- 
loyal agent after it acquired reliable knowledge of the 
illicit payments does not detract from its claim for those 
payments. Jaclyn, Inc. v. Edison Bros. Stores, Inc. Law 
1D) GRind BeROn ACen CRE OTernCe Rr Err eo erc Tren rer ore 345 


COMMITMENTS 
Voluntary commitment, children, due process. Parham, 


Commissioner, Department of Human Resources of Geor- 
PAs Is US: GUPEOIMIO OG, 555: <a saciccnsasees seca e« 130 
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Voluntary commitment, children, formal advisory hear- 
ing, due process. Secretary of Public Welfare of Pennsyl- 
vania v. Institutionalized Juveniles. U.S. Supreme Ct. 154 

Medication. Rennie v. Klein. U.S.D.C. .............. 301 

Addington v. Texas should have retroactive application 
to all persons who have been acquitted by reason of in- 
sanity who are presently subject to any restraints on their 
liberty; the court here required the State to prove by a 
mere preponderance of the evidence the necessity of the 
continuance of restraints on defendant’s liberty, and the 
matter is reversed and remanded for a new hearing in 
accordance with the standard of ‘“‘clear and convincing 
evidence.” In re Scelfo. App. Div. .............++++- 369 





COMPARATIVE NEGLIGENCE 

The Comparative Negligence Act is applicable to strict 
liability actions in those circumscribed areas in. which 
plaintiff’s conduct may be found to constitute contributory 
negligence: voluntarily and unreasonably proceeding to 
encounter a known danger; however, it is immaterial when 
no contributory negligence exists either factually or as a 
matter of law. Suter v. San Angelo Foundry & Machine 
CO) SUMPONIG Coon ocak ds vcnccaccrasecegucecsesesediad 241 

Products liability. Murray v. Fairbanks Morse, Beloit 
Power Systems, Inc. 3d Cir. ..........eeeeseeceeeeeees 563 


CONDEMNATION 

Where, as here, it can reasonably be foreseen that a 
taking, although denominated partial, has in fact drained 
the property of all economic worth, it would normally be 
the better practice for the public condemnor to undertake 
to condemn the whole property in the first place. N.J. 
Comm’r of Transportation v. Wm. G. Rohrer, Inc. wae 
Ct. 

This condemnee is entitled to be relieved of the risk of 
the valueless remnant, with its exposed and unoccupied 
building, and should be given the option of receiving the 
full value of the entire tract and conveying so much of 
the property it still owns to the condemnor; if it chooses 
to accept the full value of the whole tract and also retain 
title to the remnant, any future liability, or any expense 
of guarding against such liability, are then of its own 
choosing. N.J. Comm’r of Transportation v. Wm. G. 
Rohrer, Inc. Supreme Ct. ............---000- teeeeeeees 126 

Rivers and Harbors Appropriation Act, navigable waters, 
marina, public right of access. Kaiser Aetna v. United 
States. U.S. Supreme Ct. ...........eeeeeeeeceeeereeees 549 


CONDOMINIUMS 

The Real Estate License Act only allows real property 
to be sold by a licensed broker or salesperson or by the 
owner; an unlicensed condominium association is none of 
these, and therefore cannot sell or lease units for a unit 


owner. Zald v. Island House Condominium Ass’n. Ch. 
Dos dawn cccasecsesdensasguaaenevesdnenestens 359 


CONSUMER PROTECTION 

Defendants’ counterclaims in the suits for money due on 
promissory notes, alleging plaintiffs’ statutory liability for 
damages under the Federal Consumer Protection Act do 
not arise out of the same transaction and should not be 
considered as recoupments; therefore, even under the 
theory that recoupments are permissible counterclaims 
notwithstanding the running of the one-year limitation on 
actions under the Act, defendants’ claims must fail. Bene- 


ficial Finance Co. of Atlantic City v. Swaggerty. APP. 


CONTACT LENSES 

As adopted, the Board of Optometrists’ regulation that 
an optometrist may provide contact lens specifications 
only to another optometrist or physician, not to a dis- 
pensing optician, denies the consumer the benefit of the 
competitive market place without medical justification; 
the Supreme Court’s interim order that patients may pur- 
chase contact lenses from an ophthalmic dispenser (op- 
tician) who must deliver them only to the prescribing 
optometrist or physician (thereby insuring a return of 
the patient for a necessary fitting) is continued for 90 
days to permit the Board to either rescind N.J.A.C. 13:38- 
6.1(b) or amend it consistent with the order. Hillman/ 
Kohan Eyeglasses, Inc. v. N.J. Bd. of Optometrists. APP. 
Div. 


CONTRACTS 

Here, where there was no legal impediment to the 
parties’ cohabiting in 1968, the agreement, as made in 
1968 and thereafter performed, that defendant would sup- 
port plaintiff for the rest of her life if she would return 
to him and resume taking care of his home and children, 
and cook for him and help to entertain his friends and 
business associates, is enforceable; plaintiff is entitled to 
a one-time, lump-sum judgment in an amount predicated 
on the present value of the reasonable future support 
promised, to be computed by reference to her life ex- 
pectancy. Kozlowski v. Kozlowski. Supreme Ct. ........ 25 


CONTRIBUTORY NEGLIGENCE 

An employee engaged at his assigned task on a plant 
machine has no meaningful choice; irrespective of the 
rationale that he may have unreasonably and voluntarily 
encountered a known risk, as a matter of policy such an 
employee is not guilty of contributory negligence, and 
Cepeda’s limitation of Bexiga to those strict liability cases 
where there was no “‘indication that the unsafety of the 
machine was known” to the employee is rejected. Suter 
v. San Angelo Foundry & Machine Co. Supreme Ct. .. 241 

There is no reason to depart from Bexiga v. Havir Mfg. 
Corp’s elimination of contributory negligence where an 
employee is injured due to a defect (whether design or 
other) in an industrial accident while using a machine 
for its intended or foreseeable purposes; Cepeda v. Cum- 
berland Engineering Co., Inc. is overruled insofar as it 
held that contributory negligence is a viable defense in 
such a case. Suter v. San Angelo Foundry & Machine Co. 
UP NEANON Solas. 54 sas sca doancudnanwiw even hbedendas cere 241 
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CONTROLLED DANGEROUS SUBSTANCES 

There was constructive publication of phendimetrazine 
as a controlled dangerous substance in the New Jersey 
Register, in a fashion specifically authorized by statute, 
and actual publication in the Administrative Code well 
before the date on which defendant’s unlawfully possessing 
and distributing it took place; his convictions are affirmed. 
ce a Oe | 111 

Municipalities, ordinance, controlled dangerous sub- 
stances paraphernalia. Bambu Sales, Inc. v. Gibson. U.S. 
D.C 219 


CONVERSION 


Essentially all the misappropriated monies were ac- 
tually trust funds, and conversion would be a more ap- 
propriate term than fraudulent conveyances; the distinc- 
tion does not affect the result, which is affirmed. Francis 
v. United Jersey Bank. App. Div. .................... 513 


CORPORATIONS 


Plaintiff, a foreign corporation, and its assignor, a New 
Jersey corporation, cannot evade, by an assignment of a 
contract or cause of action, the clearly expressed legisla- 
tive intent to deny to foreign corporations that decline to 
candidly report their activities in New Jersey to the di- 
rector of the Division of Taxation the use of New Jersey’s 
courts to enforce their rights. Assoc. Financial Services 
Co. of N.J. v. Bozzarello. App. Div. ............ ..... 23 

Insufficient reasons have been given here to justify 
piercing the corporate veil, and the automobile liability 
insurance policy issued to the family-held corporation as 
the named insured does not provide PIP coverage under 
N.J.S.A. 39:6A-4 to a member of the family who was in- 
jured when an uninsured motorcycle he was riding collided 
with an automobile. Giambri v. Gov’t Employees Ins. Co. 
ROM ORE Rohe SS Peek SARE TEER MERKEL S SSS oRE ee ewe eRe 305 


Defendants’ argument that the operation of Continental 
Can Co. must be treated as one amalgamated unit, and 
that no recovery beyond workers’ compensation benefits 
may be obtained, would deny the products-liability field to 
a significant percentage of the population; although there 
may be situations where a merger would preclude a com- 
mon-law action, under the facts here, where the employer 
and the defendant manufacturer of the machine that in- 
jured plaintiff are wholly owned subsidiaries of the other 
defendant, plaintiff has the right to bring the action. 
Mingin v. Continental Can Co. Law Div. .............. 521 


COUNTIES 


The Legislature did not intend to exempt a county 
treasurer from the operation of the Charter Act, and the 
county executive properly advised plaintiff that his em- 
ployment, terminated by the administrative code that 
comprehensively reorganized the entire county govern- 
— would not be renewed. Angelo v. Shapiro. Law 

SUE EeeCOSEE DR SURES sy Fenchan yoES hee cece bueh KERei SESS 64 


N.J.S.A. 40A:9-5 applies to transfers of employees from 
a county position to a municipality in the same or any 
other county of the first or second class, and it applies 
to transfers between municipal positions of different coun- 
ties. Kloss v. Parsippany-Troy Hills Twp. App. Div. .. 311 

County park commission employees are in “county em- 
ployment” for the purposes of N.J.S.A. 40A:9-5. Kloss v. 
Parsippany-Troy Hills Tp. App. Div. ................ 311 

Attorneys who serve as counsel for governmental bodies 
must avoid not only direct conflicts of interest, but any 
situation that might appear to involve a conflict of in- 
terest; an attorney, his partner or associate may not be 
counsel to a municipality and to the county in which it is 
located. In re Opinion No. 415. Supreme Ct. .......... 489 


COUNTY WELFARE BOARD 


There being no impediment to ordering the county wel- 
fare board to pay for the expenses, and there being a 
nexus here between the parties and the board, which 
required plaintiff to bring this paternity suit, the board 
shall be responsible for the indigent defendant’s trial and 
pretrial expenses that the trial court determines to be 
N.S We Fe MMW BONVS acco iccecssenccndccnuee 128 


COURTS 


Supreme Court Committees for 1979-80 ............. 
Final Report from Judge Mukai of Japan, by Judge 
Chisugi Mukai 
Somerset County District Court Mileage List ........ 26 
Annual Report of Supreme Court Committee on 
Unauthorized Practice of Law 
Complaint and Settlement Forms for Tax Court .... 106 
Interim Report of the Supreme Court Committee on 


PRR ONMNN EOIN on os cna wesecascbstssexsue> 107 
Report of Chief Justice Hughes to the Governor and 
ee aa ee ern 45 


The opinion below is affirmed, but the appellate court 
parts company with the trial judge if his opinion is read to 
suggest that the common law is untouchable as far as 
trial courts are concerned; there is no reason why, where 
neither legislative fiat nor superior court precedent con- 
strains, a trial court should not contribute to the growth 
process of the common law on the rarely appropriate 
occasion. State v. Smith. App. Div. ................... 177 
: Remarks by Chief Justice Wilentz at His Swearing- 

SEER SEL EN ed Seed bb es bases uaeuckGisbhkesbkbnew Goxsaned 193 

Appeals Pending in the Supreme Court ............ 217 

Justice Brennan’s Remarks In Honor of Hughes 


nether ern ers 257 
Report of the Committee On Opinions .............. 282 
Judicial Anecdotes, by Israel B. Greene ............ 283 
Union County District Court Mileage Fees .......... 285 
Judicial Employment 1984—Separate but Equal, by 

a SL eee eee ee 286 
State of the Third Circuit Address, by Hon. Collins J. 

no Bee re 305 


Justice Brennan Speaks at Newhouse Law Center 
Dedication 


Appellate Division: Reforms and Progress for 1978-79 


Re ae ee ree rn Serer rere 473 
Appellate Division Practice Checklist .............. 489 
Petitions for Certification Granted ................ 489 
Pashman on Freedom of the Press ..............+. 529 


Immunity, attorneys, public defenders, clerk of court, 
pro se appeals. Austell v. Stanley C. Van Ness. U.S.D.C. 536 


CRIMINAL LAW 
Illegal possession of firearms, presumption, jurisdiction. 
County Court of Ulster County, New York v. Allen. U.S. 
ROUEN TIDE 20S 2 ork: pesca bkSaeuk esos ane a< ex canubonsene 58 
Highlights -of the New Code of Criminal Justice, by 
Senator Martin L. Greenberg and John J. Tumulty, Part 
Four 121 
Highlights of the New Code of Criminal Justice, by 
Senator Martin L. Greenberg and John J. Tumulty, Part 
MR roe Ob eee os ese cues widen sane seesessaeteuwas 345 
Entrapment. United States v. Levin. 3d Cir. ...... 398 
Highlights of the New Code of Criminal Justice, by 
Senator Martin L. Greenberg and John J. Tumulty, Part 


Oy Pee ropa area eee en ere Ry eT rer rrr 449 
Indigents, appointed counsel, malpractice, immunity. 
Ferri v. Ackerman. U.S. Supreme Ct. ................ 541 
Travel Act, bribery of private employees. Perrin v. 
United States. U.S. Supreme Ct. ...................00. 541 
CRIMINAL PROCEDURE 
Bi er OY NES > cones ven besow se seen sass 193 
New Rule Amendments Re: Criminal Proceedings .. 217 


There is nothing in the rules that would permit a de- 
fendant to make an unsworn statement to the jury; the 
procedure adopted by the trial judge is without prece- 
dential support and is of doubtful utility. State v. Bontem- 


EDU recat rex cG yh aeeeanec curses aew ncn eaee 334 
F.R. Crim. P. 52(b), plain error, failure to testify. United 
SOURS Wz VEER OU ROM | 55 sc ow sin nso cis <mces) iseancer o 402 


An indictment embracing acts committed prior to the 
effective date of the Code of Criminal Justice should not 
be dismissed merely because the Legislature has reclassi- 
fied the offense charged as a disorderly persons violation 
rather than a crime. State v. Glass. Law Div. ...... 496 

The term “‘case pending” as it appears in N.J.S.A. 2C:1- 
le refers to proceedings taking place before the entry of 
the judgment of conviction but not during the pendency 
of an appeal or other post-conviction proceeding. State v. 


PAS SAIN. Soucue sve ssaseu)eseheune senewenea sue’ 550 
CUSTODY 

Child abuse, Federal jurisdiction, ‘‘younger’’ abstention. 
Moore v. Sims. U.S. Supreme Ct. ..............sseeee0- 15 
DAMAGES 


Under the facts and circumstances alleged here, an 
award of the medical and other expenses that will be 
incurred to properly raise, educate and supervise the child 
born with Down’s Syndrome (who, but for the obstetri- 
cian’s failure te inform, would not have come into exist- 
ence) would be wholly disproportionate to the culpability 
involved; should plaintiffs’ allegations be proved at trial, 
they are entitled to be recompensed for the mental and 
emotional anguish they have suffered and will continue to 
suffer on account of their daughter’s condition. Berman 
VR eS 0s cnc ps conch nosss sonesen sabe wnts 73 

Plaintiff’s conduct in making illicit payments amounted 
to an intentional invasion of the fiduciary relationship be- 
tween defendant and its senior buyer; the harm went 
beyond one company in that plaintiff’s approbrious prac- 
tices defiled the industry, and the record amply spells out 
a situation that warrants the imposition of punitive dam- 
ages to serve as a deterrent. Jaclyn, Inc. v. Edison Bros. 
SOS Ane. TW ADVAN os. sn cince na ceswse caer soes'ews 345 

In a civil rights action, sound application of a mitigation 
doctrine requires a fine balancing by the trier of facts; a 
reasonable and responsible effort by the one wronged to 
replace what she has been deprived of against proof re- 
specting the availability of replacement; both parties 
should share this burden, but neither should be over- 
whelmed by it—justice will best be served by a determina- 
tion solidly grounded in the ‘‘feel’’ of the proofs. Talman 
v. Burlington County College Bd. of Trustees. App. Div. 359 

The attorney’s breach of duty here — participating in the 
settlement with knowledge that the insured wanted to go to 
trial — did not produce the premium surcharge, which was 
triggered by the medical committee’s prior determination 
that the claim was indefensible; it is incumbent on the in- 
sured to show by a preponderance of the evidence that the 
malpractice suit was defensible and, had the settlement 
not occurred, the outcome of a trial would have been 
favorable to him. Lieberman v. Employers Ins. Co. of 
MAME MRED EDU incest ncscckkl acewsseenacaennoneekne 449 

The damages suffered by plaintiff should be calculated 
by determining the value of the security agreements at the 
time of defendant’s default, subtracting the amount re- 
ceived on the resale, and adding legal interest from the 
time of the judgment; the judgment should include the 
expenses of repossession and sale, and attorney’s fees and 
costs limited to 20% of the amount found due. First Nat’l 
ag Bank of N.J. v. Congruent Machine Co., Inc. App. 

ETS Fas PELE EEE EE EP TL EET TELE EP Peer 456 


DEFAMATION 


Defendant’s statement to the police implicating plaintiff 
as to the one who had shot at him was qualifiedly (not 
absolutely) privileged; since the trial judge correctly 
found that there was no evidence that defendant’s state- 
ments (which are presumed false) were made with malice, 
plaintiff failed to overcome the qualified privilege. Dijkstra 


WORDS MIIY 5 ois See's 508s eseasavesocas sande 34 
Public figure. Wolston v. Reader’s Digest Association, 
J Oe Uy oC ee eee eee en 136 
DEPOSITIONS 
Criminal law, fugitive. United States v. Wilson and Mac- 
LSE UE MON oy oss ich wweuawacauN sak ke bsa ees eees see seein 75 


DISCOVERY 
Bribery, entrapment. United States v. Bocra. U.S.D.C. 5 
The discovery principle is not applicable except in rela- 
tion to an accrual period of limitations, and the trial court 
correctly held the wrongful-death counts barred here by 
N.J.S.A. 23A:31-3, which contains a two-year limitation 
provision based on a fixed objective event (decedent’s 
death). Presslaff v. Robins. App. Div. ............+.++: 45 
It is abhorrent to compel a defendant, under the guise 
of a reciprocal discovery, to disclose to the State inculpa- 
tory evidence uncovered by defense counsel during his 
preparation for trial and then allow the State to use that 
evidence as part of its case in chief; R. 3:13-3(b)(4) applies 
to written statements or memoranda reporting or sum- 
marizing oral statements made by any witness whom the 
State may call at trial only where the defense intends to 
use the statement or memoranda at trial. State v. Williams. 
Sree MCE, ovis 05 ane ses sacae cosas sere essanpe= see 121 
R. 3:13-3 does not specify that discovery in connection 
with an application to a PTI program is available only 
after indictment or accusation, and the court has the 
inherent power to order disclosure here, where defendant 
has been charged on complaint but not yet indicted, if it 
is necessary and appropriate. State v. Barath. Law Div. 230 
The arguable inconvenience of duplicating materials in a 
PTI applicant’s file does not justify a refusal to provide 
access to such materials on request, especially under the 
circumstances of this case, where defendant is moving 
for discovery of information and materials he has never 
seen, and he has not been informed which medical and 
psychiatric reports (for which he signed a blanket release) 
were relied on in reaching the conclusion that his difficulties 
were not amenable to short-term treatment; the discovery 
sought here is necessary and appropriate. State v. Barath, 
Bay MDI ec ancccinbAwsin ose sos sss aeehanwsncee sans eeene 230 


DISCRIMINATION 
Race, Civil Rights Act, Sec. 601, Sec. 504 of Rehabilitation 
Act of 1973, private right of action. N.A.A.C.P. v. The 
Medical Tamer, BAC. MAL 6.05 wie ss cisco sees swinewe snes 3 
Sex, right to sue, Title VII, Sec. 1985(c), corporate con- 
spiracy. Great American Federal Savings & Loan Associa- 
tion v. Novotny. Us. Supreme’ Cl. <2... 2... sec cesee 38 
Handicapped, Rehabilitation Act, nursing program, hear- 
ing disability. Southeastern Community College v. Davis. 
US ST Cen, © Re Na NAC ey tio noe 39 
Age, federal jurisdiction. Marshall, Secy of Labor v. 
Chamberiain Manu: Corp: Od. Cll. 6.5.55 sc5c cease 93 
Social Security Act, Sec. 407, sex discrimination, unem- 
ployed mothers. Califano, Secretary of Health, Education, 
and Welfare v. Wescott. U.S. Supreme Ct. ............. 135 
Race, affirmative action plan. United Steelworkers of 
America, AFL-CIO-CLC v. Weber. U.S. Supreme Ct. ... 153 
Race, grand jury, habeas corpus. Rose, Warden v. 


SOURS USS Tce Sic oh, © Sena aa AAS SO aac 179 
Race, segregation, dual school system. Dayton Board of 
Education v. Brinkman. U.S. Supreme Ct. ............ 182 
Race, segregation, dual school system. Columbus Board 
of Education v. Penick. U.S. Supreme Ct. .............. 183 
Report On Relationship Between Race And Sentencing, 
by John P. MCCAINY, PT. 5 «6.0.5 5 o0c0e vs cine vane sce ses 291 
Sex, sovereign immunity, eleventh amendment. Shawer 
v. Indiana Univ. of Pennsylvania. 3d Cir. .............. 301 
Title VII and Sec. 1981 claims, statute of limitations. 
Ricks v. Delaware State College. 3d Cir. .............. 325 
The Weber Case: Encouragement For Affirmative Action, 


by Thompson Powers and Christopher T. Lutz ........ 356 

In a civil rights action, sound application of a mitigation 
doctrine requires a fine balancing by the trier of facts: a 
reasonable and responsible effort by the one wronged to 
replace what she has been deprived of against proof 
respecting the availability of replacement; both parties 
should share this burden, but neither should be over- 
whelmed by it — justice will best be served by a determin- 
ation solidly grounded in the “‘feel’”’ of the proofs. Talman 
v. Burlington County College Bd. of Trustees. App. Div. 359 

Although he has broad powers, the director of the Divi- 
sion on Civil Rights may not produce discrimination by 
his orders, and the sanctions here that require the college 
to give preferential treatment to women “before giving 
consideration to any and all men who have substantially 
similar qualifications’ are struck from the order. Talman 
v. Burlington County College Bd. of Trustees. App. Div. 359 

Age, ADEA, employer, corporation, filing. Sinclair, Jr. 
v. The Trenton Times Corp. U.S.D.C. ................ 536 


DISORDERLY PERSONS 

To convict one involuntarily committed to a mental 
institution of a quasi-criminal offense for displaying the 
symptoms of his illness while in a place intended to treat 
that illness imposes punishment where none can either 
constitutionally or morally be justified; the application of 
N.J.S.A. 2A:170-28, which is meant to protect places of 
assembly from noisy or disorderly conduct, to this patient 
at Marlboro not only constitutes a misapplication of the 
statute but an unconstitutional infliction of cruel and un- 
usual punishment. State v. Cummins. Law Div. ....... 118 


DOCTORS 

The Board of Medical Examiners was vested with the 
requisite authority to impose the penalty of $200 each for 
18 patients unethically billed, but such authority did not 
exist as to the imposition of $1,025 investigatory costs. 
BN TS BUETINAN AI MOI. ce .o5 vs icie's voeiccnun ces deeasacioc 270 


DOGS 

Only an owner may be strictly liable under the dog bite 
statute, but a common-law cause of action still lies against 
a keeper if his knowledge of the dog’s viciousness is proven. 
Mascola v. Mascola. App. Div. ................ccceecece 17 


DOMICILE 

The hearing officer of the Transfer Inheritance Tax 
Bureau had the authority to inquire into whether decedent’s 
mental condition has improved since the New York con- 
servatorship proceeding, and there was sufficient evidence 
to conclude that decedent (who had never been adjudicated 
incompetent) was competent to change his domicile at the 
time he moved to New Jersey. In re Swertlow v. State of 
DOWiIDOLSCY AWD ADV: isis se snes sa cwevsinche occsakicsncee 22 





DRUGS 
Laetrile, Federal Food, Drug and Cosmetic Act, new 
drugs, safety and effectiveness standards, terminally ill. 
United States v. Rutherford. U.S. Supreme Ct. ........ 63 
A pharmacist should substitute a generic drug listed on 
the list of interchangeable drug products where a prescrip- 
tion is not imprinted with the two choices “substitution 
permissible’’ and ‘‘do not stubstitute.’’ A pharmacist should 
secure the approval of a prescriber prior to substituting 
a drug unless the substituted drug is a less expensive 
generic equivalent listed on the list of interchangeable 
drugs. Prescriptions written in other states should be 
treated in the same manner as prescriptions written in 
New Jersey for purposes of the substitution of generic 
drugs. A pharmacist should substitute a less expensive 
generic drug in stock and listed on the list of interchange- 
able drug products where a prescription calls for a branded 
generic drug. Attorney General’s Formal Opinion No. 17 - 
1979 282 
It is only the ingestion of DES by pregnant women that 
has been declared unsafe, and the 1940 applications to the 
FDA did not contemplate that use; the drug companies 
other than the one that manufactured the pills plaintiff took 
(which resulted in her daughter’s death from cancer) 
were not implicated in that company’s decision to market 
DES in 25 mg. tablets for pregnant women, and plaintiffs 
(who have settled with that company) have failed to show 
that the other companies were in any way responsible. 
Lyons v. Premo Pharmaceutical Labs, Inc. App. Div. .. 335 
The broker who arranged the sale between the manufac- 
turer of the bulk DES (a drug approved for other uses by 
the FDA) and the manufacturer of the pills plaintiff in- 
gested had no control over and no knowledge of the latter’s 
decision to package the DES in 25 mg. pills for pregnant 
women; both manufacturers were better able than the 
broker to guard against the injury, and were the proper 
parties to pay. Lyons v. Premo Pharmaceutical Labs, Inc. 
ATID pe PIL sates wrote (a5 ics loin: siaie's ois susie ers, araielere ave-e ssn dole coleiete 335 


DRUNK DRIVING 

Refusal to take breathalyzer test, suspension of license, 
presuspension hearing, due process. Mackey, Registrar of 
Motor Vehicles of Massachusetts v. Montrym. U.S. Su- 
| OLUS) CaS): Cl i NOR Ae en a Re nen UDO SURO Se 155 

A person convicted under the current drunk driving 
statute is a subsequent offender if he had theretofore been 
_ under either (a) or (b). State v. Phillips. App. 

Boia ai sinis aicleers|wie stad oleroieiaaless wicisis wiavers aco Gisra alosintoleroseieloiwrare 33 


DUE PROCESS 

Protecting institutionalized feeble-minded or mentally ill 
females is an important governmental objective, and the 
prohibition of sexual intercourse with such persons is sub- 
stantially related to the achievement of that protection; 
presumptions do not play any part in the violation of 
N.J.S.A. 2A:138-2, which constitutes a proper exercise of 
legislative police power and is constitutional. State v. Hill. 
BAAS LOU Se eae Sao toes crass fetes Misia eo aisles alee aaa eG 465 


EEO 

Government contracts, record disclosure regulations, 
Freedom of Information Act, Trade Secrets Act. Chrysler 
COND) Va SCHICSINZED. SOCCIPS , 5,5.6.5:5:6:5.s:e5.0 sic de «ole cieiereawiere 279 


ELECTIONS 

Respondent may be a candidate for the General Assem- 
bly but, if elected, must resign as a commissioner of the 
county board of taxation before being sworn in and assum- 
ing his duties as an assemblyman. Merritt v. Headley. 
AU Oly. EE Se ers a ea ey re ore era oe hE 162 

New Jersey’s election law, which fixes certain of the 
requirements for voting in a primary and requires (in all 
but the excepted cases) that a declaration of affiliation 
with a particular party be filed 50 days preceding the 
primary election, suffers from no federal constitutional 
infirmity, and the state constitutional right to vote cannot 
possibly be read as encompassing the right to participate 
in a particular party’s candidate-selection process. Smith 
We PORUAN URECMO CES sis coi.s5ssoacdevsciiensesivisinecne oe 203 


ENVIRONMENTAL PROTECTION 
National wildlife refuge system, federal agency appro- 
priation requests, environmental impact statements. An- 
a Secretary of the Interior v. Sierra Club. U.S. Supreme 
t. 14 
Plaintiff has failed to prove that the regulation prohibit- 
ing any “regulated activity’ without a permit on the wet- 
lands has prevented all practical use of the property as a 
whole. American Dredging Co. v. N.J. Dept. of Environ- 
mental Provection: App: DIV. ...6.5.6006sscceecteceses 103 
The Commissioner of the Department of Environmental 
Protection’s water-quality regulations, which seek to pro- 
tect the ecosystem of the Central Pine Barrens, are within 
the scope of his delegated authority, and his finding of a 
need to establish standards for water-quality and septic- 
systems control is clearly supported by ample credible 
evidence. N.J. Builders Ass’n v. Dept. of Environmental 
POLE C HONG ATID MU IDLW a: 5, 5:55570ce.uravecesares sree. phelavereceix oval averwie'e racers 103 
The “critical area” Pine Barrens delineation is supported 
by substantial credible evidence — where, as here, a regu- 
lation is enacted to prevent harm, it is a proper exercise of 
the police power and there is no right to compensation 
for the diminuition in the value of the property; however, 
if some of the subject lands are devalued by the restric- 
tions, the town’s tax assessors are to consider the impact 
of the regulations on the true value of the land. N.J. 
Builders Ass’n v. Dept. of Environmental Protection. 
PAG MUDLV creo toes ose stats cya ieicislavaisiere grsis,ormrere eleerctel plore ctoaeeybaiers 103 
Since standards concerning septic systems in the “crit- 
ical area’’ of the Central Pine Barrens are imposed by the 
state, not by the municipality, the “guarantee” of N.J. 
S.A. 40:55-1.18 that the “‘general terms and conditions’’ on 
which the developer’s subdivision approvals were granted 
will not be changed by the granting municipality does not 
preclude the Department of Environmental Protection 
from upgrading those standards by the challenged regula- 
tions. Ocean Acres, Inc. v. Dept. of Environmental Pro- 
CLECDLTE) SM, C0210 | 7 Re ge eR 103 
Since the temporary limitation on construction in the 


Pinelands Region contained in the Governor’s executive 
order lapsed on the effective date of subsequent legislation 
imposing such limits, the issue whether the Governor 
possessed the power to so limit construction there is moot, 
and this appeal is dismissed. N.J. Builders Ass’n v. Byrne. 
MUD ROMO MO brn sn on cits casa eters on cenlcwaevenedeaan aes 127 

Federal Water Pollution Control Act, criminal sanctions, 
effluent limitation standards. United States v. Frezzo 
PSROUMGHS UNG SOU IE 5 5.6.5. «ojos ccs ise ais hee Rois healer Sa 149 

Pinelands Regulation: Past, Present and Future, by 
Lewis Goldshore 169 

Environmental Impact Statement, standard of review. 
HOSCGs Vi Beers Oi vice ae win eictovsinveie bie! ne(sleisio sinter 264 

Under the Solid Waste Management Act, the Depart- 
ment of Environmental Protection is vested with discre- 
tionary authority to permanently license solid-waste facili- 
ties before the passage of a county plan; thereafter, each 
county within which such a licensed facility is authorized 
shall include the facility in its plan. Essex County Improve- 
ment Auth. v. Combustion Equipment Assoc. App. Div. 274 

Eagle Protection Act, Migratory Bird Treaty Act. An- 


EQUITABLE ESTOPPEL 


If it was defendants’ legal stance (right or wrong) that 
plaintiff would forfeit his vested pension credits unless he 
maintained continuous union membership until he be- 
came eligible for retirement, that position should have 
been disclosed explicitly and unmistakably; defendants are 
estopped from denying that plaintiff’s reinstatement in the 
union and continued membership thereafter served to 
revive his past membership status for pension purposes 
and to preserve the pension credits previously accrued. 
Carlsen v. Masters, Mates & Pilots Pension Plan Trust. 
PI PROMCRO Gol corse scala acaisod Aone DRG Gene. Same 64 


EQUITY 

Public employees in New Jersey do not have the right 
to strike, and the restraining order forbidding defendants 
to engage in a strike or to establish picket lines was not 
a private document conferring a private benefit on the 
board of education, but an obligation under public law so 
far as the teachers employed by the board are concerned, 
violation of which is intolerable regardless of whether or 
not the board complained about it. Sussex County Voca- 
tional School Bd. of Ed. v. Sussex County Vocational- 
Technical Teachers Ed. Ass’n, Inc. Ch. Div. .......... 464 

It is possible to achieve the objectives of the order 
effectively and fairly without jailing a single person or 
imposing a single fine, at minimum cost to the public: 
any employee of the board who has not returned to work 
in seven days (notice to be mailed) and who does not 
thereafter pursue his duties on a regular, diligent and 
good-faith basis, shall be deemed to have resigned, and 
the board shall not thereafter admit such person to any 
employment or make any payment with respect to any 
such person; these provisions are automatic and self- 
enforcing. Sussex County Vocational School Bd. of Ed. 
v. Sussex County Vocational-Technical Teachers Ed. Ass’n, 
NCE CHD ot sis ons .s. eo roidiinn.oSacou seni wag na neseng een tant 464 


ERISA 
Sec. 206(a) — Baker v. Otis Elevator Co. 3d Cir. .. 


ESTABLISHMENT OF RELIGION 

At a minimum, the First Amendment precludes a state 
from ceding governmental powers to a religious organiza- 
tion, and N.J.S.A. 40:97-1 et seq. is unconstitutional; the 
Ocean Grove Camp Meeting Association of the United 
Methodist Church cannot be delegated the power to man- 
age public property, the power to make laws, or the power 
to establish a police department and municipal court, and 
these functions must henceforth be exercised by the 
governing body of Neptune Township, of which Ocean 
Grove forms a part. State v. Celmer. Supreme Ct. .... 49 

Since the ‘‘municipal court” that convicted defendant of 
driving offenses is an improperly constituted tribunal his 
convictions cannot stand, but this is not to say that every 
judgment entered in Ocean Grove’s municipal court is 
void; matters finally disposed of there that are not await- 
ing judicial review cannot be relitigated, nor can entries 
of judgment pertaining thereto be collaterally attacked. 
State v. Celmer. SWpreMe Cl. ccivscsecicscesvinecionenes 49 


ESTATES 

The “conclusive presumption” of N.J.S.A. 17:9A-218B 
on which the administrator relied in stating that the joint 
bank accovnts were survivor accounts (and not impressed 
with a trust for plaintiffs’ benefit) may be overcome by 
proof showing fraud, duress, undue influence, or mistake; 
a resolution of the competing contentions without the pres- 
entation of testimony was inappropriate here—plaintiffs 
are entitled to an evidentiary hearing. In re Estate of 
Skvir. App. Div. 


ETHICS (see also Attorneys) 


ETHICS OPINIONS 
Opinions of the Advisory Committee on Professional Ethics 
No. 428 - Conflict of interest, attorney for insurance 
co. which defends municipalities 1 
No. 429 - Conflict of interest, former municipal adjust- 
ment board attorney practice before board .. 
No. 430 - Conflict of interest, municipal attorney’s part- 
ner serving on planning board 
No. 431 - Attorney applicant for casino license, disclos- 
ing law firm’s records 
No. 432 - Wife of assistant county prosecutor, legal 
secretary in county 
No. 433 - Accountant’s name on law firm entrance, at- 
torney’s second office with realtor, out-of-state 
admission on letterhead, out-of-state P.O. Box 
on letterhead 
. 434- Conflict of interest, associates of attorney 
spouse of assistant prosecutor 
. - 435 - Practicing law under trade names 
. 436 - Conflict of interest, law partnership of mayor 
and borough attorney 
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No. 437 - Conflict of interest, municipal charter study 
commissioner, municipal practice : 
No. 438 - Conflict of interest, representing planning 
board and realty investor 
No. 439 - Municipal and other attorney, clients’ confi- 
dences in real estate sale 
No. 440 - Juvenile justice clinic, public defender’s unit, 
prosecutor’s unit in one law school center un- 
der one clinical director 
. 441 - Conflict of interest, city attorney representing 
city vs. former governing body member .... 531 
. 442 - Letterhead, stating various admissions 
. 443 - Lawyers acting ‘of counsel” to more than 
one firm 
. 444 - Two partners ‘‘of counsel’’ to sole practitioner 
in other county, and vice versa 
No. 445 - Paid attorney’s refusing to deliver file to client 567 
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EVIDENCE 

Where, as here, defendant for his own advantage makes 
his spouse a crucial witness and, by referring to her pres- 
ence in court, implies that she is supporting his alibi but 
does not call her on the stand, he cannot then use the 
privilege as a tactical weapon of offense to silence the 
prosecutor; in such a case, defendant (at least as far as 
he is concerned) has waived the privilege and opened the 
door to prosecutorial comment on his failure to call his 
wife as a witness. State v. Walker. Supreme Ct. ...... 14 

The conclusion of the trial judge that to introduce the 
other episodes, with proofs of alibi for each one, would 
substantially confuse and mislead the jury and so far 
outweighed the probative value of such evidence that it 
must be excluded under Evid. R. 4 is affirmed. State v. 
Garfole: Supreme Ct. <..556. ci cen deceducscsaescecces 86 

Motion to suppress, arrest pursuant to unconstitutional 
ordinance. Michigan v. De Fillippo, U.S. Supreme Ct. 130 

Search warrant, telephones, pen register, Fourth Amend- 
ment. Smith v. Maryland. U.S. Supreme Ct. .......... 158 

Although the transcript of a former trial of a criminal 
proceeding might be usable at a subsequent preliminary 
hearing under Evid. R. 63(3)(b), a transcript from a pre- 
liminary hearing cannot be used in a subsequent trial; 
State v. Ewings disagreed with. State v. Moody. Law 
Div. 

Evidence of defendant’s escape from prison while await- 
ing trial for first-degree murder is competent evidence 
which may tend to show a consciousness of guilt for the 
crime charged; there is nothing so prejudicial in this evi- 
dence that it outweighs its probative value, and it is 
admissible. State v. Tomaras. Law Div. ............ 160 

The K-55 is a scientifically reliable machine for the 
detection of speed; this device is admissible on the basis 
of State v. Dantonio since it functions on the Dopplar 
principle, and is reliable in and of itself by reason of 
being a radar device with a dual readout, enabling the 
police vehicle to verify the accuracy of the information 
from the target vehicle. State v. Musgrave. Law Div. .. 199 

Evid. R. 63(1)(a) rests on strong policy reasons for 
refusing to accord substantive evidential status to the 
prior oral inconsistent statement of a declarant who at 
trial denies having made it; those reasons compel the 
conclusion that paragraph (c) does not extend to state- 
ments the admissibility of which is proscribed by para- 
graph (a), and may not be resorted to as a vehicle for 
circumventing its prohibitions. State v. Reddiek. ADD. 
Dots sa bcca(cnieaestinie seuaaesasactdsacaswacnaadundeemaes 

Suppression. United States v. Schmidt. 3d Cir. ...... 259 

There is no reason at all why the prior convictions of 
illegally transferring firearms should not be relevant as 
proof of possession of the same weapons in defendant’s 
subsequent trial for possession of firearms by one pre- 
viously convicted of other crimes enumerated in N.J.S.A. 
2A:151-5. State v. Ingenito. App. Div. ................ 329 

In light of State in the Interest of R.R., 79 N.J. 97 
(1979), there was in the voir dire a sufficient commitment 
by the child to tell the truth on pain of some kind of 
punishment so that (contrary to the former holding in this 
case) the failure to administer the oath formally did not, 
in the circumstances, constitute reversible error; depart- 
ing from the traditional form of the oath, affirmation or 
declaration ought not to be encouraged, and R.R. does not 
suggest otherwise. State v. Zamorsky. App. Div. .... 332 

The witness’ memory of the defendant’s voice was not 
in issue here, as it was in State v. Johnson; the only 
condition for admitting testimony of an identification of a 
voice on an intercepted, taped conversation is that the 
witness have had an opportunity to hear the voice and be 
able to make an identification therefrom, and that was 
the case here. State v. Carminati. App. Div. ........ 358 

A properly calibrated K55 Speed Detection Device in- 
stalled in a car with a calibrated speedometer has a high 
degree of scientific and operational reliability when used, 
in either stationary or moving mode, in the manual posi- 
tion by a person having at least three hours of classroom 
training and two to three hours of practical instruction 
together with some minimum experience prior to use in 
actual law enforcement; the trooper’s 80 hours of experi- 
ence here is, beyond a doubt, sufficient. State v. Wojtko- 
WISE PAW sh arcinancadne yiicuceranned:, resecionsaewas 370 

Defendant-manufacturer’s expert testified that an effec- 
tive braking device on the ‘‘Big Wheel’’ (a toy vehicle in 
which the infant plaintiff was injured when it carried him 
into the street) would not be economically feasible; the 
Big Wheel designed and manufactured after the accident, 
which incorporated a brake, should have been admitted 
to attack his credibility. Lavin v. Fauci. App. Div. .... 440 

“Event” in Evid. R. 51 refers to the accident, not to 
the date on which the instrumentality that caused the event 
came into plaintiff’s hands; evidence of measures taken 
after a purchase but before any accident would be proba- 
tive of the standard of care in the industry at the time, 
and at the new trial plaintiff should be permitted to ex- 
plore defendant’s pre-accident modifications. Lavin v. 
Be UNC ATR Be eo aco oro osers cin ccareearnadd 4 cus San 440 

Criminal law, right to remain silent, due process. Ramos 
War SGI RO ce BN er ae dacsicniace ceueeen axanedeods 453 








Page Six 


EVIDENCE, Cont’d 
Appellant’s use of LSD a month before the murder was 
not relevant to the question of whether he or his co-de- 
fendant had actually stabbed the victim, and its injection 
into the trial by the co-defendant’s counsel was solely for 
the purpose of character assassination and to enhance 
the co-defendant’s character by contrast; permitting the 
extensive questioning on the subject and the references 
to appellant as an “acid head,” exacerbated by the co- 
defendant’s being garbed in his Navy uniform, was re- 
versible error. State v. Linder. App. Ss ceteneicsser 502 
Boats, summary judgment, insurance. Bond v. Doig. 
US.D.C. 536 
Pen register, tracing order, telephones, due process. 
In Matter of Application of U.S. for Order Authorizing 
Installation of Pen Register or Touch-Tone Decoder and a 
a Trap, Bell Telephone Co. of Pa., appellant. 
Cir. 563 





EXECUTIONS 

N.J.S.A. 2A:17-15 does not operate to deprive the sheriff 
of the commissions provided in N.J.S.A. 22A:4-8 merely 
by making cash subject to execution without sale, and he 
is entitled to commissions at the settlement percentage 
on the amount actually levied on here. Int’] Brotherhood 
of Electrical Workers, Local 1470 v. Gillen. Ch. Div. .. 55 


EXPUNGEMENT 

A sealing order should be issued forthwith directing the 
sealing of all records in regard to State v. Jascalevich, 
except those to which the civil litigants are entitled to 
access, by way of discovery (all public records and rele- 
vant hospital records in the prosecutor’s files, etc.), and 
subject to the State’s right of access to all of the records 
for the purposes of the administrative proceedings insti- 
tuted by the State Board of Medical Examiners. In re 
PME IAD TIN, es owcenncenesnccsoesbns cones 290 

The exceptions provision of N.J.S.A. 2A:164-28 does not 
apply to lesser crimes—such as attempts, conspiracies, 
and assaults with intent to commit the crimes—contain- 
ing some, but not all, of the elements of the specified 
crimes, and it does not preclude an attempted rape; the 
matter is remanded, however, for a determination of 
whether an expungement for the conviction for attempted 
rape is warranted. In re R. App. Div. ................ 517 

In the case of a multiple offender, his last conviction 
may be eligible for expungement, but he cannot use such 
an expungement to erase his record of previous convic- 
tions by working backwards, arguing each time that his 
later convictions never occurred because they are ex- 
oe nie, oo Ne. Le ee ere 517 


FALSE IMPRISONMENT 
Sec. 1983, arrest warrant, mistaken identity. Baker v. 
McCollan. U.S. Supreme Ct. 154 


FALSE PRETENSES 

False representations, made to and relied on by an offi- 
cial, that result in a third person’s giving up something of 
value to a defendant may constitute the crime of obtaining 
money by false pretenses; the indictment here, even if 
read to include the assertion that the estate “relied” on 
certain of the attorney’s false statements, did not, in con- 
text, misstate or distort the essential facts constituting the 
crime. State v. Boratto. Supreme Ct. .................. 87 


FAMILY LAW 

DYFS has proven by clear and convincing evidence that 
returning the children to their natural parents would be 
substantially prejudicial to their best interests here, where 
the expert witness recommended that they be kept out- 
side the home environment of their natural parents( whose 
lack of contact for four years after voluntarily placing 
their children in foster care is significant), the mother’s 
failure to acknowledge and deal with her mental illness 
and her refusal to appear at the court hearing can only 
be interpreted as unwillingness or unlikelihood to change, 
and the children’s foster parents are now their psycho- 
logical parents, with whom they wish to reside; it is tragic 
that the state agency programmed from the beginning 
that these Puerto Rican children could never be returned 
to their natural parents by placing them with non-Hispanic 
families and depriving them of their Spanish heritage. In 
re the Guardianship of D, C, E and A. Juvenile and Do- 
Re IE BO cg Si pecekbupks ckasectabasensiesrae 214 

Appeilants were ultimately afforded an extended plenary 
hearing at which they were represented by counsel, and 
due process was fully served in the matter; there is no 
reason why the absence of counsel at the voluntary tem- 
porary surrender of the severely infected and malnourished 
newborn baby to DYFS for rehospitalization by parents 
who perhaps did not understand or care about the urgent 
need for the medication should result in a reversal of the 
order involuntarily terminating parental rights; In re 
Guardianship of C.M. distinguished. Div. of Youth and 
Family Services v. Wunnenberg. App. Div. .......... 336 


FEDERAL COURTS 
U.S.D.C. Holiday Calendar 


FEDERAL JURISDICTION 
Diversity, corporations. Morris v. 
Corp. U.S.D.C. 


FEDERAL PRACTICE 
Law Student Advocacy Program .................... 328 
ABA Comments on Final Report on Federal Practice 
co ee erry 369 
Proposed Rules of Procedure for Misdemeanor eo 
SRORIS FIRS PUPIIUN oo oven wnwsewsawsewsessevaes 


Wasko Gold Products 
61 


FEDERAL PROCEDURE 
Title VII of Civil Rights Act of 1964, attorney general, 
pattern or practice discrimination actions. United States 
v. State of New Jersey. U.S.D.C. .................20006 80 
Amendments to Federal Rules of Appellate Procedure 169 
U.S. District Court Rule Amendments, Rule 39 .... 401 


July to December 1979 Index FEDERAL TORT CLAIMS ACT 


Medical malpractice, limitations of actions, accrual of 
cause of action. United States v. William A. Kubrick. US. 
PE EM ee oro cash <bunuhu se sebeeeesuaeebea se 541 


FELONY MURDER 

Defendant procured the armed robbery during which a 
bank guard was killed, and had a guiding hand in seeing 
it through to the end; his role prior to the actual robbery 
was such that he would suffer a penalty equal to that of 
a principal under common law, and his contention that 
N.J.S.A. 2A:85-14 may not be applied to the felonies desig- 
nated in N.J.S.A. 2A:113-1 so as to include absent ac- 
complices is without merit. State v. Murphy. App. Div. 39 


FIREARMS 

The trial judge erred in assuming that, in order to find 
in favor of plaintiffs, a jury would have to find that it was 
foreseeable that someone would enter defendant’s apart- 
ment and cause one of his guns to discharge; the extra- 
ordinary degree of care imposed on one who possesses 
firearms includes a duty to take such steps as will protect 
an innocent person from the expectable action of others, 
and plaintiffs are only required to demonstrate that some 
harm might reasonably have been anticipated. Palmisano 
PE IREMD MBI oo. coc von ck cine neha cbusacuusedex 570 


FIRE DEPARTMENTS 

The power to create a paid fire department in any 
municipality in New Jersey resides only in its governing 
body; fire commissioners have no authority in this respect. 
Oughton v. Bd. of Fire Comm’rs, Moorestown Tp. Fire 
RUIN ARN ENG oan cccaaesncninsesaeeneereaes si 130 


FIRST AMENDMENT 

The police officer’s published comments to a reporter 
impugning the motives of the chief of police, who had 
instituted a suit against the county welfare board to ascer- 
tain whether any of the township’s police officers had 
improperly applied for welfare, constituted public criticism 
of a superior officer and did not involve a matter of public 
interest; the term ‘‘public criticism’’ is not unconstitution- 
ally vague or overbroad, and the police department reg- 
ulation is therefore valid; the five-day suspension is rea- 
sonable. Hall v. Pennsauken Tp. Law Div. ........... 387 


FOURTH AMENDMENT 


Stop and frisk, detention for identification. Brown v. 
AVNET 00 5) SOUNWOMINS NOR o's onc issn ensinweu dass seesen ants 137 


FRAUDULENT CONVEYANCES 

Essentially all the misappropriated monies were ac- 
tually trust funds, and conversion would be a more 
appropriate term than fraudulent conveyances; the dis- 
tinction does not affect the result, which is affirmed. Fran- 
cis v. United Jersey Bank. App. Div. ................ 513 


FREEDOM OF EXPRESSION 

The time regulation in the ordinance restricting the 
hours of exhibition of X-rated motion pictures from 7 p.m. 
to midnight is within the municipality’s power; as there 
is no intent to control the content of the pictures, public 
necessity for the licensing limitation may justify its im- 
position, despite the fact that the exercise of First Amend- 
ment rights may be incidentally affected. New Chancellor 
Cinema, Inc. v. Town of Irvington. Law Div. .......... 294 


FREEDOM OF INFORMATION ACT 

Exemption 5, Federal Reserve System, domestic policy 
directive, intra-agency memorandums, delayed disclosure. 
Federal Open Market Committee of the Federal Reserve 
System v. Merrill. U.S. Supreme Ct. .................. 159 


FREEDOM OF THE PRESS 

An individual may not be arrested for disorderly con- 
duct solely because the arresting officer capriciously or in 
bad faith finds behavior annoying or distracting; to trigger 
the application of N.J.S.A. 2A:170-29(2)(b), conduct must 
be truly obstructive, and reasonableness is the key. State 
v. Lashinsky. Supreme ER er eae eae a 193 

A police officer should, if made aware of the identity 
and status of an individual as one engaged in gathering 
news, be mindful that such an individual has a legitimate 
and proper reason to be where he is and, if possible, this 
important interest should be accommodated. State v. La- 
EMEY AEONTNE ROE. 8 5. oo occu San sas akuba ache svassea 193 

The officer’s order to the news photographer to with- 
draw from the scene of the automobile accident here— 
where it was imperative to clear the area for an am- 
bulance, there was a possibility that fire might break out, 
and personal property and valuables were strewn about 
—was clearly reasonable, and defendant’s refusal to obey 
that order was palpably unreasonable; N.J.S.A. 2A:170- 
29(2)(b) does not prohibit only physical conduct—inter- 
ference occurred here, and defendant was a disorderly 
person within the meaning of the statute. State v. Lashin- 
ASR AS Sook ocean hee lekos datiaaeacashant 193 


FULL FAITH AND CREDIT 

A sum for civil penalties for nonpayment of taxes, 
measured as a percentage of the debt of the individual 
taxpayer and comprising part of a sister state’s civil 
judgment that also includes unpaid taxes, costs and in- 
terest, is entitled to full faith and credit. City of Phil- 
i eR Oe Ee ee 201 

Defendant was required by Michigan’s compulsory 
joinder rule to assert, either by way of answer or counter- 
claim, his claims based on plaintiff’s alleged malpractice; 
not having done so, and having allowed default judgment 
for legal services rendered to be entered against him in 
Michigan, he is now precluded from asserting the counter- 
claim in plaintiff’s New Jersey suit to recover on the 
Michigan judgment. De Groot, Kalliel, Traint & Conklin v. 
ESRI MOIVEDIY, «ccs cats seen etn boosie bwniaiters eicts 290 


Based on the lack of an unequivocal appellate court 
decision denying full faith and credit to a money judg- 
ment based on a penal law, the weakness of the under- 
lying rational for the penal-law rule outside the criminal 
law context, and the modern vitality of the policy of full 
faith and credit, the Pennsylvania judgment against a 
New Jersey resident for fines for failing to file Phila- 
delphia wage tax returns is entitled to enforcement in 
New Jersey. City of Philadelphia v. Austin. County Dis- 
TROON os cion ts wax senses Same eeense ans chases woke ser 488 

A special equity justifying the decision of the trial court 
to deny full faith and credit to the South Carolina decree 
and intervene in the best interests of the children arises 
here from the family’s original residence in New Jersey, 
the priority of the custody proceedings for a New Jersey 
court, the father’s removal of the children in violation of 
that court’s order, the children’s subsequent long residence 
in New Jersey with their mother, and the ultimate con- 
cern to protect them from instability in their home en- 
vironment. Van Haren v. Van Haren. App. Div. ...... 502 


GAS 

Interstate commerce, dedicated leasehold, PERC ap- 
proval, abandonment of service. United Gas Pipe Line Co. 
V. MCCOMDS: TIS SUOMI GE. os ois 5 oc cise sie nase 0 70 63 


GRAND JURIES 
Schofield Affidavit. United States v. Oliva. 3d Cir. .... 448 


HABEAS CORPUS 
F.R. Crim.P. 35, jurisdiction. United States v. Corbitt. 
ELSE), CS en en Grae MEME ae Oe A en. 50 
Premeditated murder, evidence, standard of review. 
Jackson v. Virginia. U.S. Supreme Ct. ................ 153 


HOSPITALS 
Labor law, no-solicitation rule, evidence, presumption. 
National Labor Relations Board v. Baptist Hospital, Inc. 
NT SS EN OOo oss sido os dain 5 ob aussie shin weaseaan ces 78 
Neither the patient nor her son has taken any steps 
to remove her from the hospital in the months since its 
review committee determined that she no longer required 
hospitalization but could be cared for adequately in a 
nursing home, and bed space is at a premium; the hos- 
pital will be granted a mandatory injunction requiring her 
removal. Jersey City Medical Center v. Halstead. Ch. 
IVS | noi Sa scaau inn abs Cnasonw eiinGenes cauremestons 158 
Given the holding in Hill v. Newman, and despite the 
general rule dealing with independent contractors, there 
does not appear to be any rational basis for excluding 
the concept of apparent authority from the field of hos- 
pital liability; where it can be shown that a hospital, by 
its actions, has held out a particular physician as its agent 
or employee and that a patient has accepted treatment 
from that physician in the reasonable belief that it is being 
rendered on behalf of the hospital, then the hospital will 
be liable for the physician’s negligence. Arthur v. St. 
Peter's Hospital, Taw 00. 6oc5s05.. d.s00 cae ba eeseawe se 305 
Labor Law, stare decisis. Allegheny General Hospital v. 
NLRB. 3d Cir. 504 


IMMUNITY 

Attorneys, public defenders, clerk of court, pro se ap- 
peals. Austell v. Stanley C. Van Ness. U.S.D.C. ...... 536 
INCOMPETENCY 


Access to voluntary sterilization is as essential an in- 
gredient of the constitutional right of privacy as the right 
to free choice for abortion or the right to procreate, and 
refusal to provide a technique for vindication of a basic 
constitutional right is itself an unconstitutional depriva- 
tion; a court of equity possesses the inherent parens pa- 
triae jurisdiction to consider an application for substituted 
consent for the sterilization of an incompetent in the cus- 
tody of her parents. In re Grady. Ch. Div. .......... 330 

All the necessary conditions having been shown to exist 
here by clear and convincing proof, the parents are 
authorized, as general guardians, to exercise their sub- 
stituted consent to any method of temporary or permanent 
contracepiton of their 18-year-old daughter, who is afflicted 
with Down’s Syndrome and is unable to care for herself, 
as shall conform with responsible medical advice. In re 
KSEAR AOS AD ces in ot o one oewome nie henesin eck 330 

This decision is not to be interpreted as authorizing 
parents to consent to the sterilization of incompetent 
persons absent authorization by a court of competent 
jurisdiction; each application must be decided on its own 
merits, Inve Grady Gn DIV. oe oc Gis 5:0 5 cicacsn see nes 330 


INDIANS 
Indian reservation, riparian rights, avulsion, accretion, 
Federal preemption. Wilson v. Omaha Indian Tribe. U.S. 
ite obs oes ok oe aes canoumenenesscesen seapeseneeee 135 
Treaty, right to fish. Washington v. Washington State 
Commercial Passenger Fishing Vessel Ass’n. U.S. Supreme 
ASUS acini aie acne eGunloeires ae was neice sitesi eater 200 


INDICTMENTS 

The various counts of the indictment here, considered 
as a whole and read in proper contextual association with 
one another, fully apprised defendants that knowledge 
of the character and nature of the material actually sold 
was a requisite element of the crime of selling and dis- 
tributing obscene motion picture films, as well as of 
conspiracy to commit those violations. State v. Wein. 
SRM MOL. casas cn hotevh cw ee non seeoe ees ocanenncen 178 

There is a perfectly valid way to accomplish what the 
State seeks here and that is through the grand jury, which 
can compel the suspect to appear, arrange to have others 
around him, and subpoena the victim and the witness to 
appear at the same time and be asked whether they recog- 
nize the assailant among those present; then the grand 
jury can decide whether to indict. State v. Schweitzer. 
MUA MOU SF cls eieinrals aieennig Se oleie sides sew’ Aico Selo bk SRT 401 





INDIGENTS 

There being no impediment to ordering the county wel- 
fare board to pay for the expenses, and there being a 
nexus here between the parties and the board, which 
required plaintiff to bring this paternity suit, the board 
shall be responsible for the indigent defendant’s trial and 
pretrial expenses that the trial court determines to be 
HGCESSAIY UNIS Ve OS LIAW. DIV 5. .0s.ocsion se sedivieenisiedie sais’ 128 

In all paternity cases where a defendant seeks assigned 
counsel, he will be required to complete under oath a 
form patterned after the SA form now used by the public 
defender, which shall be served on the county welfare 
board prior to his indigency hearing, which shall be on 
notice to the board and shall be final as to all aspects of 
the necessary costs of the defense (including, here, blood- 
group and HLA testing); there shall be no postponements 
granted for further discovery. M. v. S. Law Div. ...... 128 

A defendant in a paternity action can be compelled to 
reimburse the county welfare board and his assigned 
counsel in the event that his indigent status terminates in 
the future, provided that timely application is made and 
procedural safeguards are followed; those defendants 
who remain indigent, or for whom repayment would cause 
a manifest hardship, are exempt from the obligation to 
PEPAY A NL Ve AW DVS. oissecs cece sie tees senavhs sshaeeeis 128 


INSURANCE 


Illegal aliens enjoy access to the courts, and plaintiff’s 
illegal status does not bar him from enforcing the personal 
injury protection portions of his automobile liability policy. 
Montoya v. Gateway Ins. Co. App. Div. ................ 1 

Reversed essentially for the reasons expressed in the 
Appellate Division dissent; insurance brokers, charged 
with superior knowledge, cannot take advantage of what- 
ever deficiencies might be uncovered in the policy 
language when viewed from the perspective of an un- 
schooled and unwary policyholder. Fenwick Machinery, 
Inc. v. A. Tomae & Sons, Inc. Supreme Ct. ............ 16 

An injured person can recover under the uninsured 
motorist endorsement of his automobile liability policy 
where, as here, he has a covered claim against the New 
Jersey Property Liability Insurance Guaranty Association 
as a consequence of the insolvency of the tortfeasor’s in- 
surance carrier. State Farm Mutual Automobile Liability 
Rigs C0 KERCR:: AU DIV «5s eis cassis o:siers. dis e's cieleiesaisivie 23 

There were no procedural infirmities in the issuance of 
the order by the Commissioner of Insurance on June 15, 
1978 approving a schedule of interim rates and fees for 
title insurance, and no sound reason exists to interfere 
with his determination. N.J. Builders Ass’n v. Sheeran. 
PRES OW score oS era cases 5 6:0: GAS SRS nexe ESS Sie ines EO 38 

The interjection of an independent premium finance 
company does not alter the essential nature of the in- 
sured-insurer relationship, and the duty of the broker to 
remit earned premiums is not obviated because the in- 
sured sought a means to finance those premiums. Sheeran 
v. Sitren. Law Div. 45 

Throughout the litigation, the insurer took the position 
that the tortfeasor who injured its insured’s employee 
(which relationship it also disputed initially) was not also 
an employee; it cannot now, four years after the default 
judgment was entered against him and after its suit for 
declaratory judgment resulted in a correct determination 
that its policy does cover him, collaterally attack the 
default judgment and seek to establish that the tortfeasor 
was a coemployee. Nationwide Ins. Co. v. DoCompo. App. 
Div. 127 

The mini-bike in question was a “motorcycle” within 
the definition in N.J.S.A. 39:1-1, and as such was a motor 
vehicle as defined in the homeowner’s policy exclusion; 
the fact that it was not registered, or that at the time of 
the accident was not on a public road or highway, would 
not result in policy coverage where none was intended. 
Laino v. Nationwide Mutual Fire Ins. Co. App. Div. .. 152 

As long as the insurance company wishes to retain its 
license to transact automobile insurance sales within New 
Jersey, it remains subject to the renewal requirements of 
the No-Fault Act; it may either surrender its license to 
write such insurance or continue to renew its policies as 
provided by law. Sheeran v. Nationwide Mutual Ins. Co., 
Inc. Supreme Ct. 

Given the precise and limited form of damages that 
form the basis of the claims against the insured here— 
costs for repairing defective construction work on two 
homes—exclusions (n) and (0) are applicable to exclude 
coverage under the general automobile liability policy 
with comprehensive general liability coverage, and the 
indemnity sought is not for ‘‘property damage to which 
this insurance applies’’; no ambiguity exists in this policy, 
and exclusion (a) cannot serve to becloud the clear im- 
port of the ‘‘business risk’ exclusions. Weedo v. Stone-E- 
STAR UTI SUMITOMO so 0's 5 asa oia's.c.0'0)sicie's disisiou niibieierecnie’s 169 

The insured owner’s demand that the driver return the 
automobile effectively terminated the permission pre- 
viously granted, and the policy does not provide coverage 
for the later accident in which the driver (who refused 
to return it) and his passengers were killed, either under 
Alabama law (correctly applied here) or New Jersey law. 
State Farm Mutual Automobile Ins. Co. v. Estate of Sim- 
ey RAN ©) Ong! 0) | SUA ee een R AN RPO AE CnC 200 

The binder here, which was in effect for more than 60 
days and came within the purview of N.J.S.A. 17:29C-7, 
could be terminated only as set forth in subsection 8, 
and the appropriate notice was not given in this case; the 
fact that no premium was paid is no impediment, since 
the requirement that the insurer defend can be conditioned 
on payment of the premium. Miney v. Baum. Law Div. 246 

The value-reporting clause in the policy is clear and 
unambiguous: it bars as untimely a value report filed after 
the loss occurs. Watchung Pool Supplies, Inc. v. The Aetna 
Cas. and Surety Con aw DIV. <....2s00cssicvcceesieesss 272 

An attorney provided by an insurance company to rep- 
resent an insured defendant owes that person the same 
unswerving allegiance that he would if he were retained 
and paid by the defendant himself; whenever counsel in 
such case has reason to believe that the discharge of his 


duty to the insured would conflict with the discharge of 
his duty to the insurance carrier, he cannot continue to 
represent both. Lieberman v. Employers Ins. of Wausau. 
ERD BLD hc rai seals rota Paeraia wisteroul tater rato delaras 449 

In the case of a professional liability insurance policy, 
as here, the insurer’s control over the settlement of 
claims, apart from good-faith considerations, is circum- 
scribed by the contractual provision for cbtaining the in- 
sured’s written consent; in the absence of a policy pro- 
vision that the consent, once given, may not be withdrawn, 
or of proof that the insurer has acted on such consent to 
its detriment, there is no sound reason for holding the 
consent authorizing the insurer to settle within the limits 
of the policy to be irrevocable. Lieberman v. Employers 
BS Ob; WAUSAU ADDI DIY <5. cc s oscine de sicte. ete nevinaidesiess's 449 

The automobile’s rolling down their sloping driveway 
with the insured’s children inside was a consequence of 
the use of the auotmobile and encompassed by the auto- 
mobile policy coverage; the homeowners’ insurance car- 
rier is not required to provide a defense and coverage on 
the counts that charged defendants with negligently fail- 
ing to supervise their children, whose “occupation . . . 
caused said vehicle to collide with infant plaintiffs.”’ Bar- 
LEISAVie ROMANO WAND DAs 45 2..%:0.<c0.04 se <isacoed eee necists 517 

Self-insurers are liable to their passengers for injuries 
caused solely by the negligence of uninsured motorists. 
Mortimer v. Peterkin. App. Div. ...................00% 517 

Boats, summary judgment, evidence. Bond v. Doig. 
U.S.D.C. 536 

The acts of defendant corporation allegedly causing the 
accident were causally connected with the complete opera- 
tion of loading the truck, and defendant is therefore an 
additional insured, under the truck owners’ liability in- 
surance policy of the injured truck driver’s employer. 
Streeter v. Henry Heide, Inc. App. Div. .............. 550 


INTEREST 


Defendants, who paid fines following contempt convic- 
tions, are not entitled to have interest paid by the State 
on the amount of the fines restituted when some of the 
convictions were reversed on appeal. In re Elizabeth Edu- 
cation Ass’n. App. Div. 


INTERFERENCE 


An individual may not be arrested for disorderly con- 
duct solely because the arresting officer capriciously or 
in bad faith finds behavior annoying or distracting; to 
trigger the application of N.J.S.A. 2A:170-29(2)(b), con- 
duct must be truly obstructive, and reasonableness is the 
key. State v. Lashinsky. Supreme Ct. ................ 193 

A police officer should, if made aware of the identity 
and status of an individual as one engaged in gathering 
news, be mindful that such an individual has a legitimate 
and proper reason to be where he is and, if possible, this 
important interest should be accommodated. State v. La- 
shinsky. Supreme Ct. 

The officer’s order to the news photographer to with- 
draw from the scene of the automobile accident here— 
where it was imperative to clear the area for an am- 
bulance, there was a possibility that fire might break out, 
and personal property and valuables were strewn about— 
was clearly reasonable, and defendant’s refusal to obey 
that order was palpably unreasonable; N.J.S.A. 2A:170- 
29(2)(b) does not prohibit only physical conduct—inter- 
ference occurred here, and defendant was a disorderly 
person within the meaning of the statute. State v. Lashin- 
SRV GU DECINON Cri cca ilirieeerseewebiadewceneesexae ¥elvies 193 


INTERNATIONAL LAW 
Immunity, Iran, prejudgment attachment of property. 


Behring International, Inc. v. Imperial Iranian Air Force. 
US.D.C. 


INTERSTATE COMMERCE COMMISSION 

Railroad shipping rates, tariffs, investigation decisions, 
judicial review. Southern Railway Co. v. Seaboard Allied 
Milling Corp: U:S:, SUPPeMe’ Cb. oc .ics ese ce sedcwcee 39 


INVESTMENT ADVISERS ACT OF 1940 


Private right of action. Transamerica Mortgage Advis- 
ors, Inc. (TAMA) v. Harry Lewis. U.S. Supreme Ct. .. 549 


INVOLUNTARY COMMITMENTS 

To convict one involuntarily committed to a mental 
institution of a quasi-criminal offense for displaying the 
symptoms of his illness while in a place intended to treat 
that illness imposes punishment where none can either 
constitutionally or morally be justified; the application 
of N.J.S.A. 2A:170-28, which is meant to protect places 
of assembly from noisy or disorderly conduct, to this 
patient at Marlboro not only constitutes a misapplication 
of the statute but an unconstitutional infliction of cruel 
and unusual punishment. State v. Cummins. Law Div. 118 


JURIES 

Jury instruction, presumption, burden of persuasion, 
Fourteenth Amendment, deliberate homicide. Sandstrom 
v: Montana. U'S: Supreme Cb. 25... ccs scecnseces vers 62 

This case, involving a demand for performance of an 
agreement to sell a drug store, is fundamentally equitable 
in nature: the question of a third party’s tortious inter- 
ference with prospective economic advantage is ancillary, 
if not incidental, and the legal remedies demanded are 
definitely incidental to the equitable demands; plaintiff has 
no right to a trial by jury. Eckerd Drugs of N.J. v. S. R. 
APE N ra oe eae die Sade ais Sainshe sMeadnbaee ae Reaetaeeen 274 


JURISDICTION 

Except for acting as the ‘‘neutral and detached” magis- 
trate in connection with the issuance of search warrants, 
a court has no place in the investigation of criminal 
activity, and no jurisdiction over anything until an in- 
dictment has been returned; there is no matter pending 
before the court here, and the motion of the State (which 
cannot show probable cause for a complaint and the is- 
suance of an arrest warrant) to compel a suspect to par- 
ticipate in a line-up is denied. State v. Schweitzer. Law 
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All of the alleged negligent acts of the attorney who had 
been substituted for plaintiff’s original, suspended at- 
torney took place in Pennsylvania, and the party suing 
him—the collecting bank—is a Pennsylvania corporation; 
that he would not have been in possession of the settle- 
ment check but for its issuance by a New Jersey cor- 
poration is too tenuous a basis for finding that he can be 
sued in New Jersey. Clarkson v. Selected Risks Ins. Co. 
Law Div. 457 

The jurisdictional limits of the Juvenile and Domestic 
Relations Court include the power, in the child’s best 
interests, to mandatorily require the mother to cooperate 
with the father in executing those documents deemed 
necessary by the registrar of vital statistics to alter their 
illegitimate child’s birth certificate, which designates the 
father as “unknown,” to reflect plaintifi’s name without 
changing the child’s surname. C.M. v. C.C. Juvenile and 
Domestic Relations Court. 46 


JUVENILES 


Evidence, Miranda, request to see probation officer, 
Fifth Amendment. Fare, Acting Chief Probation Officer v. 
Michael C. US. Supreme @t. 6 coe ssicciessed savecvecdecs 79 

Juvenile offenders, newspapers, statute prohibiting pub- 
lication of identity, First Amendment. Smith, Judge v. 
Daily Mail Publishing Co. U.S. Supreme Ct. .......... 155 

Although the charge can in no way be used to impeach 
the credibility of the State’s witness, who is a juvenile, 
the effective cross-examination requirement established 
in Davis v. Alaska cannot be sensibly met without per- 
mitting examination not only of the “probation status’’ of 
the juvenile but also of the charge on which it is based. 
State v. Ramos. Law Div. 274 

The Juv. & Dom. Rel. Court has the authority to direct a 
rehabilitative plan for its adjudicated children, and the 
Division of Youth and Family Services is directed to make 
all diligent efforts to place the juvenile now incarcerated 
in Jamesburg in a residential treatment facility; due to 
DYFS’ failure to act, there was no agency decision to 
appeal, and to restrict the juvenile to an appeal under 
R. 2:2-3(a)(2) would deny her due process. In the interest 
of Doe. Juv. & Dom. Rel. Ct. 294 

Juvenile Justice Reform Conference 385 

Absent probable cause, the warrantless search that dis- 
closed a knife in her purse cannot be justified by de- 
fendant’s status as a probationer (a juvenile in need of 
supervision who has never been guilty of any criminal 
act); the receipt by her probation officer of an anonymous 
telephone tip does not constitute probable cause here, and 
the knife is suppressed as admissible evidence in the 
criminal action for possession of a dangerous weapon. 
State in the interest of R.H. Juv. & Dom. Rel. Ct. .... 399 


LABOR LAW 


Farm labor statute. Babbitt, Governor of Arizona v. 
United Farm Workers National Union. U.S. Supreme Ct. 15 

Negligence does not constitute a breach of the statutory 
duty of fair representation, which is breached only when 
a union’s conduct toward a member of the collective bar- 
gaining unit is arbitrary, discriminatory, or in bad faith. 
Brooks v. N.J. Manufacturers Ins. Co. App. Div. ...... 296 

The union’s privilege of appointing members to the plant 
safety committee for the purpose of reporting on safety 
conditions and making recommendations thereon to the 
employer does not create the kind of obligation or duty 
on the union’s part that, if breached, would give rise to a 
cause of action for damages against it in favor of an in- 
jured employee. Brooks v. N.J. Manufacturers Ins. Co. 
App. Div. 296 

Trucking, employees, independent contractors, agency. 
National Labor Relations Board v. A. Duie Pyle, Inc. 
3d Cir. 328 

Hospitals, stare decisis. Allegheny General Hospital v. 
NLRB. 3d Cir. 504 


LANDLORD AND TENANT 

Since the protections afforded by N.J.S.A. 2A:18-61.1 
expressly do not apply to transient or seasonal tenants 
residing at a hotel or other guest house, plaintiff failed to 
establish a claim for being locked out of his room at the 
Y.M.C.A. without defendants’ having first obtained a judg- 
ment of possession pursuant to N.J.S.A. 2A:18-53. Poroz- 
noff v. Alberti. App. Div. 8 

“To personally occupy”’ in the Fair Eviction and Notice 
Act means to occupy for residential purposes; defendant’s 
motion to dismiss this summary dispossess action brought 
by his landlord, a podiatrist who wishes to use the apart- 
ment for a branch office, is granted. Gross v. Barriosi. 
App. Div. 

The intent of the ordinance in question is that the land- 
lord may pass on to the tenants, over and above any 
other upward rent adjustments allowed, the full amount 
of the difference in taxes between those of any subsequent 
lease year and those of the base year 1972. Warwick Ral- 
eigh Co. v. Bally Warwick, Inc. App. Div. ............ 162 

When the trial of a summary dispossess action with a 
habitability defense is not imminent, it is a judge’s dis- 
cretionary function to determine whether to require a 
deposit, and to decide the type of deposit required; the 
tenant’s showing of sincerity of defense and ability to pay 
can be satisfied by depositing the money into court or with 
his attorney, or (as here) by proving to the court that 
sufficient funds are deposited in a savings account to pay 
the landlord if the defense is unsuccessful. Stanger v. Ridg- 
Wai COUNEY DItEICG Cis 5.0 sodincdsovccacmaioecdnenes 206 

Payment directly to plaintiff’s attorney of the rent due 
after judgment for possession satisfied N.J.S.A. 2A:18-55, 
although not literally; payment to the clerk affords the 
tenant protection from the issuance of the warrant for 
that reason alone; it is also a statutory mandate that must 
be followed in all but the most unusual circumstances, 
such as here, where the warrant had issued before three 
days had expired. Stanger v. Ridgway. County District 
EO RO ee mE Rote eee oe nae © ee eee 206 

Extra-Territorial Jurisdiction In County District Court 
Tenancy Actions, by Kenneth E. Meiser 
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LANDLORD AND TENANT, Cont’d 
The court’s order memorializing the terms of the settle- 
ment did not fix a time within which the back rent had to 
be paid (obviously a reasonable time was intended); the 
landlord should not have applied ex parte for entry of a 
judgment for possession on the ground that there had 
been a failure to comply with the terms, and the clerk 
should not have entered judgment without giving the ten- 
ants an opportunity to be heard. Housing Auth. of the City 
of Wildwood v. Hayward. Supreme Ct. .............. 425 
When the parties appeared to hear the tenants’ objec- 
tions, the judge should have vacated the judgment for 
possession since, having been entered ex parte, it was 
void; at that time, the court could have entered a judg- 
ment for possession on a finding that the tenants were in 
default—they would then have had until the close of 
the court day to pay the rent arrearages into court (as 
they did) and have the proceedings dismissed. Housing 
Auth. of the City of Wildwood v. Hayward. Supreme Ct. 425 
Since plaintiff, who wanted to evict defendants from the 
ground-floor apartment so that he could expand his tavern, 
does not seek to retire the entire building from resi- 
dential use, he has failed to establish grounds for evicting 
defendants. Puttrich v. Smith. App. Div. .............. 456 
Sec. 1983, municipalities. Stites v. Millville. U.S.D.C. 546 


LANDOWNERS’ LIABILITY 

The Landowners’ Liability Act does not grant immunity 
from liability to the owners or occupiers of land situated, 
as here, in residential and populated neighborhoods, and 
does not immunize the Middlesex Water Company from 
liability for the death of plaintiff’s decedent, who drowned 
while attempting to rescue two boys who, while skating, 
had fallen through the ice on a lake on defendant’s prop- 
erty. Harrison v. Middlesex Water Co. Supreme Ct. .. 97 


LARCENY 

Here, where the property defendant was accused of 
taking was turned over to him with the knowledge and 
consent of its owner by pre-arrangement with the police 
in order to apprehend him, the owner retained construc- 
tive possession of the property and did not consent to 
defendant’s taking it away; there was no plain error in 
the trial judge’s failure to dismiss the larceny charge. 
ee WIAD: PONV. onic vn vases oendescceesips uses 385 


LICENSING 

Horse trainers, presuspension hearing, due process. 
Barry, Chairman, Racing and Wagering Board of New 
York v. Barchi. U.S. Supreme Ct. .................. 154 

The Real Estate License Act only allows real property 
to be sold by a licensed broker or salesperson or by the 
owner; an unlicensed condominium association is none of 
these, and therefore cannot sell or lease units for a unit 
owner. Zald v. Island House Condominium Ass’n. Ch. 
on FT ES CIO RR ate Rarer eae en ere Pee IEN 359 


LIMITATIONS OF ACTIONS 
The situation here was far from a true storage arrange- 
ment, and the only contractual agreement between the 
parties was the bill of lading; the shipper’s contention 
that its self-designation as consignee at the terminal 
removed the goods from transportation under the Inter- 
state Commerce Act, and from the nine-month limit for 
filing claims in the bill of lading is rejected. The Upjohn 
COD; FRO PUD IIIS vic csincwncesvvcceiswstascsouse 17 
The survivor’s tort claim is barred by the statute of 
limitations here, where all relevant facts about defen- 
dant’s failure to order a biopsy were known to plaintiff- 
decedent as of December 1972; his position was no dif- 
ferent from that of the plaintiff in Burd v. N.J. Telephone 
Co., and the action filed in 1975 was out of time. Silverman 
DN ND oe ce cacukn base sumson say 34 
The time bar of the personal injury-survival action here 
does not bar the wrongful-death action, which was brought 
within two years of the death of the decedent. Silverman 
PND IND. cas sacecatcnkeeasbwkaxeseeccsene 34 
Given the purpose of statutes of limitation and the 
legislative history of no-fault, the Legislature did not 
intend to adopt a statute of limitations in N.J.S.A. 39:6A- 
13.1(a) that would begin to run each time a new medical 
expense related to the accident was incurred; since plain- 
tiff first knowingly incurred a medical expense related 
to the accident in September 1974, his complaint, filed in 
March 1977, was out of time. Danilla v. Leatherby Ins. Co. 
PPI SS cnicci abba babiccanvaessecks. KeSsccKnexwekene 80 
Where, as here, the dependent petitioner knew the 
nature of the disability and its relationship to the em- 
ployment of the decedent at the time of his death, the 
time within which a petition may be filed is two years 
from the death; the employer’s contention that the peti- 
tion is out of time because it should have been filed within 
two years of the time petitioner knew the nature of her 
husband’s condition and its relation to his former em- 
ployment is rejected—the requisite knowledge contem- 
plated by N.J.S.A. 34:15-34 did not come into being until 
her husband’s death, before which she could not have 
filed a claim. Churukian v. Unarco Industries, Inc. App. 
LL Oy eee Ser pore yy oe ae ee re ema 199 
Service on a represented foreign corporation is com- 
paratively easy—service on an unrepresented foreign cor- 
poration may be, as here, more difficult, and this furnishes 
the rational basis for a distinction in the application of 
the tolling statute; since N.J.S.A. 2A:14-22 did not offend 
the equal protection clause in this case, the judgment dis- 
missing the action as barred by N.J.S.A. 2A:14-2 is re- 
— Velmohos v. Maren Engineering Corp. = 
WE; IGELG SES SETEL LESSEE LN AS LEST b ES kas EESE AER SKREEER 
The elements of adverse possession have become saat 
and parcel of the six-year statute of limitations govern- 
ing replevin actions; where any of the elements are 





absent, the claim is not barred, and defendant’s failure 
to establish that his and his predecessor’s possession of 
plaintiff’s paintings, stolen in 1946, was sufficiently visible 
and notorious necessarily required not only that his de- 
fense of adverse possession be rejected but the defense 
of limitation as well—they were, in truth, the same de- 
fense. O’Keeffe v. Snyder. App. Div. ................. 321 





No statute requires a public announcement in connec- 
tion with applications for or issuance of building permits, 
and knowledge must be a consideration in applying R. 
4:69-6(a), which requires that an action in lieu of preroga- 
tive writ be commenced not later than 45 days after the 
accrual of the right claimed; the equities of the case 
must be balanced in the manner indicated by Lopez v. 
Swyer, and in no circumstances should the time be en- 
larged on this ground beyond 45 days from the time 
when plaintiff knew or should have known of the cause 
of action. Trenkamps v. Burlington Tp. Law Div. .... 321 

R. 4:69-6(a) may not bar an action commenced beyond 
45 days if the complaint was filed within the 65-day period 
provided in N.J.S.A. 40:55D-72 for appeals to the board 
of adjustment; the time for such appeals begins to run 
from the date an interested person knew or should have 
known of the building permit’s issuance, and plaintiff’s 
suit—filed more than 65 days after they observed the 
erection of the building—comes too late. Trenkamps Vv. 
Burlington Tp. Law Div 321 

Defendants’ counterclaims in the suits for money due 
on promissory notes, alleging plaintiffs’ statutory liability 
for damages under the Federal Consumer Protection Act, 
do not arise out of the same transaction and should not be 
considered as recoupments; therefore, even under the 
theory that recoupments are permissible counterclaims 
notwithstanding the running of the one-year limitation on 
actions under the Act, defendants’ claims must fail. Bene- 
ficial Finance Co. of Atlantic City v. Swaggerty. “~~. 
Div. 

Election laws, campaign contributions. United States “4 
SIMPSON MONT Soc Sb swnseuccsseassassedsdewics sees wes 448 


LINE-UPS 

Except for acting as the “neutral and detached” magis- 
trate in connection with the issuance of search warrants, 
a court has no place in the investigation of criminal 
activity, and no jurisdiction over anything until an indict- 
ment has been returned; there is no matter pending before 
the court here, and the motion of the State (which cannot 
show probable cause for a complaint and the issuance 
of an arrest warrant) to compel a suspect to participate 
in a line-up is denied. State v. Schweitzer. Law Div. 401 


LIS PENDENS 

This footnote is added to Polk v. Schwartz: the ad- 
versely affected party would be entitled to have the notice 
of lis pendens discharged if on motion he could demon- 
strate and obtain a determination by partial summary 
judgment to the effect that plaintiff in fact and in law 
had no right to a lien or to a claim affecting the title to 
the realty in question but only, if at all, some different 
claim or right against defendant, as for damages. O’Boyle 
v. Fairway Products, Inc. App. ae 208 

A notice of lis pendens, which can be filed in any action 
affecting real estate, is part of a judicial proceeding, 
and the absolute privilege of participants in judicial pro- 
ceedings applies; defendant’s counterclaim for slander of 
title, based solely on plaintiff’s filing of a notice of lis 
pendens in this action for the specific performance of an 
agreement to purchase real property, is dismissed. Wen- 
dy’s of South Jersey, Inc. v. Blanchard Management — 
of N.J. Ch. Div. 


MAGISTRATES 
Discovery, contempt order. John Dillon Construction Co. 
v. A. Peter Di Tullio. U.S.D.C. 123 


MAIL COVER 
First Amendment, injunctions. Paton v. La Prade. U.S. 
CES ere ee eee eer ee eames 146 


MATRIMONIAL LAW (see also Family Law) 

Here, where the complaint in the divorce action was 
filed in 1975, the oral property settlement agreed to and 
acted on in 1966 (shortly after the parties separated) 
should be confirmed if found to have been fair and equit- 
able when made; any marital assets found to have existed 
at the time of the agreement but not included therein are 
eligible for equitable distribution; property acquired by 
either spouse subsequent to the agreement is not eligible 
for such treatment. DiGiacomo v. DiGiacomo. Supreme 
ye ee ee ere 1 

Here, where trial never got underway, the death of 
defendant husband abated the divorce action and any and 
all claims for equitable distribution; Jacobsen v. Jacobsen 
and Olen v. Melia distinguished. Castonguay v. Caston- 
guay. App. Div. 8 

An agreement (whether express or implied) between 
adults living together is enforceable to the extent that it 
is not based on a relationship proscribed by law or on a 
promise to marry. Kozlowski v. Kozlowski. Supreme Ct. 25 

Taxes, separate maintenance, lump sum arrearage pay- 
ment. Capodanno v. Commissioner of Internal Revenue. 
ON eee Peer on Eon eee ay be ckinns eee 53 

Interim Report of the Supreme Court Committee on 
ote EE a ae 107 

The differences in public policy wrought by the Divorce 
Act of 1971 are fundamental: there remains little, if any, 
interest in encouraging the resurrection of deceased mar- 
riages, even if pronounced dead by tribunals whose proc- 
esses are not completely consistent with New Jersey’s, and 
in this context Tonti v. Chadwick is no longer persuasive; 
the estoppel doctrine should be a reflection of the new 
public policy and be applied, or not, in accordance with 
its demands in the circumstances of the given case. Kazin 
DETREI EEE RN 5 os Ss Secbess Soaks Muessalhace 169 

Here, where knowledge, participation, acceptance of 
benefits and subsequent marriage establish defendant’s 
nexus with plaintiff’s foreign divorce from her first hus- 
band, it would be contrary to public policy to permit him 
to attack the validity of his wife’s Mexican divorce and 
to repudiate the obligations he assumed in marrying her; 
he is estopped from asserting those defenses to plaintiff’s 
claims for divorce, alimony and equitable distribution, or 
separate maintenance. Kazin v. Kazin. Supreme Ct. .. 169 

Where the court has determined that there is no ability 
to make any payments at all, the accruing of arrearages 
should be suspended while the payment obligation is sus- 
pended; plaintiff has been continuously unemployable 


since before the first order of support and the commence- 
ment of defendant’s receipt of welfare assistance for her- 
self and the children, and there was no basis here for the 
judgment of reimbursement in Welfare’s favor. Potter v. 
POET MANN EOIN oS ata aicalena nine we G eis Coane scenes 243 

It is not necessary to decide in this case whether a 
parent has the absolute right to have social security dis- 
ability payments to dependents automatically credited to 
his adjudicated support obligation, since that result must 
obtain here in view of the circumstances: the amount of 
the lump-sum payment is more than all arrearages, how- 
ever they may be calculated; plaintiff was unable to work 
during the entire period for which the adjudicated support 
obligation accrued and hence the social security payment 
is fully substitutionary for the lost earning power; plain- 
tiff has no other income, and his failure to provide sup- 
port was not willful or contumacious. Potter v. Potter. 
BN DIYs on habe ch ran eee RAUGEGRSO AN oreiaessunmetes 242 

The more appropriate disposition in the post-judgment 
order—instead of ‘‘staying’”’ the support cbligation—would 
have been a provision stating that, so long as plaintiff is 
unemployed and the monthly disability payments for the 
children continue and until further order of the court, the 
disability payments constitute discharge by plaintiff of 
his support obligation. Potter v. Potter. App. Div. ... 243 

The mother’s right to custody of the children cannot be 
denied, limited, or restricted on the basis of her sexual 
orientation alone; evidence amply confirms the trial 
judge’s finding that defendant is a worthy mother, and 
nothing suggests that her homosexual preference in itself 
presents any threat of harm to her daughters, or that they 
will be unable to deal with whatever vexation may be 
caused to their spirits by the community. M.P. v. S.P. 
0 OR 7 | Aa ness fe are tee eee ae be ree ae me re ee 281 

Apparently, the trial judge placed greuter credence in 
what the children told him during in camera hearings 
than he did in the expert’s opinion (and there is no reason 
here why that opinion should have been ignored); without 
some disclosure to the parties on the record of what he 
was told off the record, it should not have influenced his 


gecision, NLP: FW. SP AND TOW... once csceccc assesses 281 
Joint Custody: An Emerging Concept in New Jersey 
Matrimonial Law, by Myra T. Peterson .............. ov 


A special equity justifying the decision of the trial court 
to deny full faith and credit to the South Carolina decree 
and intervene in the best interests of the children arises 
here from the family’s original residence in New Jersey, 
the priority of the custody proceedings for a New Jersey 
court, the father’s removal of the children in violation of 
that court’s order, the children’s subsequent long residence 
in New Jersey with their mother, and the ultimate con- 
cern to protect them from instability in their home en- 
vironment. Van Haren v. Van Haren. App. Div. ...... 502 

Bar Association Matrimonial Reports .............. 529 

Even assuming that the welfare board can bring an 
action to recover welfare benefits from the proceeds of 
the marital home, such an action should be brought sep- 
arately; the authority for recovery here is statutory, and 
N.J.S.A. 44:1-143 specifically provides that a welfare board 
can apply to the Juvenile and Domestic Relations Court 
to compel support by either the husband cr wife—it does 
not speak of intervention in another action. Reed v. Reed. 
NI DIU ccs s seer nisa aire eee aba E ecient 553 


MEDICAID 
The Division of Medical Assistance and Health Services’ 
regulation that denies reimbursement, not only to those 
hospitals that fail to use due diligence in placing patients 
in lesser-care facilities, but also to those that, through 
no fault of theirs, cannot find an opening in a suitable 
facility, is invalid; the propriety of requiring the hospital 
to bear the burden of clearly demonstrating that it took 
all possible reasonable steps to place its patient is not 
disputed—nevertheless, the Division must exercise discre- 
tion to allow reimbursement where medically neces- 
sary care has been rendered to an unavoidably detained 
patient. Monmouth Medical Center v. State of N.J. Su- 
Spine MAGES ore. aye oe Le nebo Saiki aiiecies eae en peas 82 
Social Security Act, EPSDT, dentistry, orthodontia. 
Philadelphia Welfare Rights Organization v. Shapp, Gov- 
ernor of Pa. 3d Cir. 161 
The Hyde Amendment, although contained in an a 
priations act, impliedly repeals the general provisions of 
the Medicaid Act and substantively limits a state’s obliga- 
tion to provide its share of Medicaid funding for abortions 
to the Hyde Amendment standards. Right to Choose. v. 
IMC RON NOI Stak aaa esieuien Geena seis anne esinee 295 
The State Department of Human Services’ proposed 
guidelines (which adhere to the Hyde Amendment stan- 
dards) in withholding Medicaid funding for medically 
necessary abortions although such funding was previously 
available, are unconstitutionally discriminatory against 
Medicaid-eligible women with a medical necessity for an 
abortion, without warrant of a compelling state interest, 
in violation of equal protection of the law. Right to Choose 
Bye Clh. Gp CUS SA an eS cr mines Ary 295 


MEDICAL MALPRACTICE 

It cannot be said that the infant plaintiff, who was born 
afflicted with Down’s Syndrome, would have been better 
off had she never been brought into the world, and she 
has failed to state a valid cause of action founded on 
wrongful life against the obstetricians who failed to in- 
form their 38-year-old patient during pregnancy of the 
risk of that chromosomal defect and the availability of a 
procedure to detect it. Berman v. Allan. Supreme Ct. 73 

A physician whose negligence has deprived a mother of 
the opportunity to decide whether to abort should be re- 
quired to make amends for the damage he has proximately 
caused, and the parents’ cause of action founded on 
wrongful birth—alleging that, had defendants properly 
informed their 38-year-old patient, she would have dis- 
covered that her child, if born, would suffer from Down’s 
Syndrome and would "have had the fetus aborted—is a 
legally cognizable claim. Berman v. Allan. Supreme Ct. 73 

Wrongful Death Act, Survival Act. Trembula v. United 
SUBIES: WO ONIN says soning ce dea sasvauunabicawacaaanwenee 282 








MERGER 

The convictions for child cruelty in the first trial did 
not imply innocence on the manslaughter charge (on 
which the first jury was unable to agree on a verdict), 
and there is no justification for holding that, because de- 
fendants were retried for manslaughter without the child- 
cruelty charges being presented to the second jury, they 
must be retried on the manslaughter and child cruelty 
charges. State v. Hofford. App. Div. ................. 264 

Defendant was present and actually assisted during the 
robbery that led to the killing, and his complicity was not 
based solely on his participation in an unlawful agreement; 
separate sentences may be imposed for a conspiracy and 
the substantive crime that formed its object, and the 
consecutive sentences imposed here were not erroneous. 
State v. Bontempo. Law Div. ................0ccceeeees 334 


MILLER ACT 

Payment bond, second tier subcontractor. United States 
ex relatione for the use of K & M Corp. v. A& M Gregos, 
Inc. v. Eastern Mechanical Co-op, Inc. 3d Cir. ...... 402 


MOTOR VEHICLES 

Motor Vehicle license suspension proceedings held under 
N.J.S.A. 39:5-30 should be conducted by administrative law 
judges under the Administrative Procedure Act. Attorney 
General’s Formal Opinion No. 22 - 1979 

The stop and interrogation here, approximately two 
years prior to Delaware v. Prouse, carried with it a long 
history of validity and was not improperly motivated; 
State v. Howery and US. v. Peltier require an application 
of the law as of the time of the stop and interrogation, 
rather than a retroactive application of Prouse; State v. 
Carpentieri (which predated Howery) is disagreed with. 
ate Ve Mann ADD. DIV. a. cc. occ cewcesece cise cers 574 


MUNICIPALITIES 

Under the Local Budget Law, should the director of the 
Division of Local Finance fail to approve either the mu- 
nicipality’s budget or a requested emergency appropria- 
tion, local officials may appeal to the Local Finance Board, 
and judicial review of the Board’s decision is available by 
appeal as of right to the Appellate Division; plaintiffs 
impermissibly short-circuited the statutorily prescribed 
procedures here by instituting suit in the Chancery Di- 
vision. Atlantic City v. Laezza. Supreme Ct. .......... 30 


The power to create a paid fire department in any mu- 
nicipality in New Jersey resides only in its governing 
body; fire commissioners have no authority in this respect. 
Oughton v. Bd. of Fire Comm’rs, Moorestown Tp. Fire 
SOUR; ANOS AS AW DIV: earecscicia ed oc ais. (sielslorsiaiele eolswies stelatgieis 130 


The rejection of the mayor’s salary increase by the 
referendum vote of November 1978 is not a bar to the 
adoption of a new salary ordinance in March 1979. Lettieri 
v. The Governing Body of the City of Bayonne. Law 

160 


There can be no resignation until the effective date 
thereof, and the “‘filing’’ here under N.J.S.A. 40A:16-3f 
must be construed as taking place on May 31, although 
the letter of resignation was lodged with the municipal 
clerk on May 7 — therefore, the resolution of May 7 at- 
tempting to fill the “‘vacancy” (for which the resigning 
member voted) was premature; finally, no vote was per- 
missible until there had been compliance with N.J.S.A. 
40A:16-11, which could not be had until after the vacancy 
occurred. Apgar v. Smith. Law Div. ................... 184 

County and municipal expenditures resulting from im- 
plementation of solid waste management plans are subject 
to local government spending limits. Attorney General’s 
Formal Opinion No. 16 - 1979 258 

There was no express waiver here of the benefits con- 
ferred by N.J.S.A. 40A:9-5; the municipal police officer is 
entitled to receive credit for his prior service with the 
county park police, but—because of the long period be- 
tween his employment by the municipality and the com- 
mencement of this action—it seems equitable to allow 
the claim only from the date of the filing of the complaint. 
Giorno v. South Brunswick Tp. App. Div. ............ 310 

The contracts negotiated by the PBA local for all patrol- 
men employed by the municipality are not viewed here 
as expressly waiving the benefits conferred by N.J.S.A. 
40A:9-5 on some of its members; here, where there was 
a delay between the appointment of each plaintiff and 
his demand for benefits, a fair accommodation is to only 
credit plaintiffs with their qualifying prior service in 
calculating salary, vacation time and longevity pay for 
the period beginning with the commencement of this ac- 
tion. Kloss v. Parsippany-Troy Hills Tp. App. Div. .... 311 

Attorneys who serve as counsel for governmental bodies 
must avoid not only direct conflicts of interest, but any 
situation that might appear to involve a conflict of in- 
terest; an attorney, his partner or associate may not be 
counsel to a municipality and to the county in which it is 
located. In re Opinion No. 415. Supreme Ct. .......... 489 

The legitimate powers of the township to act with re- 
spect to the activities of the municipal utilities authority 
conferred by N.J.S.A. 40:14B-24(a) and (b) generate a 
sufficient ‘‘question or policy’’ pertaining to its govern- 
ment or internal affairs under N.J.S.A. 19:37-1 to allow 
placing the referendum question relating to the MUA’s 
proposed substantial acquisitions and expansion on the 
ballot. Rowson v. Mantua Tp. Comm. App. Div. .... 513 

Nothing prevents the township committee, the planning 
board and the zoning board from cooperating in the em- 
ployment of a single counsel subject to rules regarding 
conflicts of interest and ethical rules applying to attorneys. 
DeLuca v. Kahr Bros., Inc. Law Div. ...............+4+ 574 

The court has jurisdiction to decide the question of 
whether the township committee, the planning board, the 
zoning board and the township construction official may 
be represented by the same attorney in this case where 
they are all being sued for failure to enforce the township 
building code and soil conservation plan. DeLuca v. Kahr 
PAs TRC EWEN DIV 5, 5.0 a's cts 051-525 ais 0)8,0/s arels alesateinlateisssieieibrs 574 


Potential conflicts between the construction official and 
the three bodies are obvious and he must have separate 
representation in this case where all are defendants, but 
there would be no conflict of interest here, where their 
defenses are identical, in having a single attorney repre- 
sent the township committee, the planning board and the 
zoning board, on condition that the requirements of DR 5- 
105 are satisfied. DeLuca v. Kahr Bros., Inc. Law Div. 574 


MUNICIPAL LAND USE 

Property operated and used for the primary purpose of 
a municipal airport, or for uses reasonably accessory 
or incidental to that primary purpose, is immune from 
zoning regulations; defendant is not authorized to prohibit 
an appropriate use in advance, and thereby shift to plain- 
tiff the burden of proving unreasonableness; the objection- 
able features in the ordinance are facially invalid, and 
plaintiff was entitled to summary judgment. Town of 
Morristown v. Hanover Tp. App. Div. .................. 40 


With or without an effective site plan review ordinance, 
the two 45-day periods within which to act on a filed ap- 
plication for site plan approval granted by N.J.S.A. 
40:55D-46(a) and (c) begin to run with the filing of an 
application. Burcam Corp. v. Medford Tp. Planning po 
713) a ee Ett ee EO 


Absent a change in the use of property, there is no au- 
thorization for requiring a certificate of occupancy upon 
the mere lease of property; a fortiori, such a require- 
ment is unauthorized upon a mere rental of an apartment 
in an apartment house, particularly when the regulatory 
purpose is, as here, to inspect the apartment for viola- 
tions of health ordinances. State v. CIB Int’l. App. Div. 152 


The totality of evidence preponderates in defendant’s 
favor; if a developing municipality must rezone for least- 
cost housing, its fully developed neighbors must endure 
the inconvenience of potential increased traffic and de- 
creased property values. Borough of Allendale v. Mahwah 
FE Poe PAW A cass ss elarsiersicorere.ssccarsso eitcasaini eras aeloie obi ae bsiale eres 158 


The municipality has a legitimate interest in preserving 
a “‘family”’ style of living in certain residential neighbor- 
hoods and in preventing uses resembling boarding houses 
or other institutional living arrangements; such a goal 
may be achieved by the single-housekeeping-unit require- 
ment, but zoning regulations that attempt to limit resi- 
dency based on the number of unrelated individuals in a 
single non-profit housekeeping unit cannot pass constitu- 
tional muster. State v. Baker. Supreme Ct. .......... 193 


Conducting a day-care center for from 12 to 18 children 
in a residence does not constitute a ‘home occupation” 
within the provisions of a zoning ordinance permitting 
such use in a zone restricted primarily to one- and two- 
family dwellings. Schofield v. Dennis Tp. Zoning Bd. p 
ACUUSUIIENES ADDS DVS. 5s, 5,55015:00ieis «'</s\isierajarsiers- sie sralsinceieie: « 


Even though N.J.S.A. 40:55D-65(b) might be read cece 
(regulation of the size of a building) to include the power 
to impose minimum floor space, the end result must not 
be contrary to the general welfare and in fact must 
further the public health, safety, morals or general wel- 
fare. Home Builders League of South Jersey, Inc. v. Berlin 
Tp. Supreme Ct. 202 


The trial court mistakenly held that preservation of the 
character of a neighborhood and conservation of property 
values are no longer proper zoning purposes because of 
the repeal of N.J.S.A. 40:55-32; although the phrase ‘“‘con- 
serving the value of property’”’ does not appear in N.J.S.A. 
40:55D-62(a), the Legislature did not intend to deny the 
legitimacy of that consideration. Home Builders League 
of South Jersey, Inc. v. Berlin Tp. Supreme Ct. ..... 202 


When it is shown that a municipality has adopted as part 
of its zoning ordinance a minimum size living area pro- 
vision that is on its face unrelated to any other factor, 
it will be presumed to have acted for improper purposes; 
the burden is then on the municipality to establish that a 
valid basis does exist, at which point the court must 
weigh and balance the exclusionary and salutary effects 
of the provision to determine whether it furthers or is 
contrary to the general welfare. Home Builders League 
of South Jersey, Inc. v. Berlin Tp. Supreme Ct. ..... 202 


On its face, appellant’s zoning ordinance prescribes 
minimum floor areas for residences unrelated to legitimate 
zoning purposes (public health, safety and welfare, pres- 
ervation of the character of the neighborhood); rather, it 
appears to be directed solely toward economic segrega- 
tion and, in the absence of proofs showing a connection 
between the minimum floor area requirements and the 
legitimate purposes of zoning such as would be established 
by an occupancy relationship, the provision must fall. 
Home Builders League of South Jersey, Inc. v. Berlin 
SECTOR Goliad ccs alpce cranes raceme aaweteneesews 202 


It makes no zoning logic to afford variance relief with 
respect to uses forbidden in a given zone while denying 
such relief to uses permitted on compliance with specified 
conditions; if bulk requirements are variable under N.J. 
S.A. 40:55-39(c), there is no reason why distance require- 
ments, or any other conditions to the granting of a special- 
exception permit, should not be similarly variable under 
(d); Brown Boveri, Inc. v. No. Brunswick Tp. Comm. 
disagreed with. Darrell v. Clark Tp. Governing Body. 
App. Div. 


Under the Municipal Land Use Law, governing bodies 
may reverse, remand, affirm or modify the final decision 
of the board of adjustment only upon a finding that the 
decision of the board was so arbitrary or capricious that 
it amounted to an abuse of discretion. Evesham Tp. Zoning 
Bd. of Adjustment v. Evesham Tp. Council. Law Div. 225 


In arriving at his decision to institute litigation against 
27 municipalities alleging that they have adopted land-use 
plans and ordinances that arbitrarily exclude or sub- 
stantially hinder the development of housing within their 
borders for low- and moderate-income families in viola- 
tion of Mt. Laurel, the Public Advocate properly adhered 
to the statutory guidelines for the exercise of his discre- 
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tion in the matter. Borough of Morris Plains v. N.J. Dept. 
of the Public Advocate. App. Div. ............-++.++.- 270 

The zoning ordinance permitted the construction of a 
garage on defendants’ property in language that the 
building inspector could have interpreted as authorizing 
the structure in question, and his issuance of the building 
permit, on which defendants relied, was at best irregular, 
not void; plaintiffs’ action to enforce the zoning ordinance 
must fail—either because the court lacks the equitable 
jurisdiction necessary to afford relief (Marini v. Borough 
of Wanaque) or because the defendants have a vested 
property right (Schultze v. Wilson). Trenkamps v. anne 
TOT DT BAW DI woes can cvtieesvaecawadexcesdecdducvass 


Plaintiffs’ nursery-school use of their entire 12.6 acres , 
may continue in accordance with the site plan approval 
obtained by them, unaffected by the subsequent amend- 
ment to the zoning ordinance that changed their zone from 
general business to residential. Bleznak v. Evesham Tp. 
Law Div. 


Nothing in the findings or the evidence could support a 
realistic expectation here that the prospective population 
of the defendant municipalities would be substantially 
drawn from within the confines of the county; the Supreme 
Court’s determination in Oakwood at Madison that Middle- 
sex County is not appropriate as a housing region governs 
the facts here. Urban League of Greater New Brunswick 
v. _— and Council of the Borough of Carteret. = 


Plaintiffs have failed to prove the appropriate region " 
which defendants have an obligation to provide their fair 
share of opportunity for construction of low- and moderate- 
income housing; since the definition of such a region is 
essential to prove that defendants exclude such housing 
through their choice of zoning policies (a choice that must 
be proven ‘‘arbitrary’”’), it follows that the proofs were 
insufficient to support the claim of exclusionary zoning. 
Urban League of Greater New Brunswick v. Mayor and 
Council of the Borough of Carteret. App. Div. ........ 345 


The abstentions of three planning board members due 
to conflicts of interest at a meeting attended by only six 
of the seven members cannot be considered additional 
affirmative votes on the subdivision application, nor should 
they be considered in determining whether there was a 
quorum. Aurentz v. Little Egg Harbor Tp. Planning Board. 
Law Div. 520 


The automatic-approval mechanism should be applied 
with caution; a written resolution approving the applica- 
tion, containing findings of fact, was adopted here, albeit 
legally of no effect since there was no quorum, and the 
planning board decided the matter within the meaning 
of N.J.S.A. 40:55D-48(c). Aurentz v. Little Egg Harbor 1. 
Planning: Board. Law Div iii es sc scecwssccanouincasoncios 


MUNICIPAL UTILITIES AUTHORITIES 


Airwick Industries, Inc. v. Carlstadt Sewerage Auth. 
was not meant to imply that the method of determining 
the fair contribution of a new connector could be cal- 
culated only by ascertaining the debt service charges pre- 
viously paid by the sewerage users; there may be any 
number of ways in which a computation of a fair share 
can be fixed, and a utilities authority is free to adopt any 
one that will fairly apportion system costs among the 
users. White Birch Realty Corp. v. Gloucester Tp. Mu- 
nicipalities Auth. Supreme Ct. .................0005 0 62 


If, upon judicial review, a connection charge is found 
(as here) to be unreasonable due to the authority’s 
methodology, it is generally preferable that the cause be 
returned to the authority to correct the situation by adopt- 
ing new or amended procedures; since these actions have 
been pending since 1972, the Court will prescribe and ap- 
ply a fair and equitable formula here by following the 
Airwick suggestion. White Birch Realty Corp. v. Gloucester 
Tp. Municipal Utilities Auth. Supreme Ct. .............. 62 


Neither the authority nor the trial court discussed 
whether, if a developer has included the connection fee 
as a cost element in pricing the house, his recovery would 
operate as a windfall paid for by the authority’s cus- 
tomers; in the future, authorities will be expected to 
investigate and, if warranted, raise this issue. White 
Birch Realty Corp. v. Gloucester Twp. Municipal Utilities 
Auth. Supreme Ct. 2 


It would seem desirable, even though not required by 
statute, that an authority, when revising its connection 
charges, afford all interested persons an opportunity to 
be heard; furthermore, upon judicial review, better prac- 
tice might be to notice all persons who have a sufficient 
interest in the proceeding. White Birch Realty Corp. v. 
Gloucester Tp. Municipal Utilities Auth. Supreme Ct. .62 


MURDER 


A reasonable jury might have found defendant to have 
been so influenced by drugs as to not in fact have been 
able to perform the necessary mental operations to ele- 
vate the crime from second-degree to first-degree murder; 
the trial judge, by failing to instruct the jury on the 
effect of such a finding, committed plain error. State v. 
Roman. App. Div. 


Even though defendant’s mental condition or illness was 
not accepted by the jury as legal insanity, the evidence 
was relevant to the factual inquiry concerning his ability 
to premeditate, deliberate, and willfully execute the plan 
to kill; the omission of instructions concerning the first- 
degree murder charge with reference to the evidence of 
his mental illness, as well as his use of drugs, was plain 
error. State v. Roman. App. Div. ........... 2.0.2... 181 


Since the omitted charges could at most have given the 
jury the option of returning a verdict of murder in the 
second rather than in the first degree, the administration 
of justice will best be served by reducing the conviction 
to murder in the second degree. State v. Roman. App. 
Div. 
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NEGLIGENCE 

The reasonably prudent person could not have foreseen 
that the mere sight by plaintiff of the polygraph examiner’s 
gun (worn because he was an off-duty policeman) while a 
test was being administered to him would have resulted 
in any harm, let alone an unanticipated emotional re- 
action; no recovery should be permitted for such a remote, 
highly extraordinary and unexpected result. Koenig v. 
General Foods Corporation. App. Div. ................ 104 

N.J.S.A. 59:5-4 precludes suits against municipalities 
and their responsible officers based on contentions that 
damage occurred from the absence of a police force or 
from the presence of an inadequate one; it does not insulate 
police officers from the unfortunate results of their neg- 
ligently executed ministerial duties and has no applica- 
tion to this case, where plaintiff decedent was struck by a 
car on a highway after two state troopers refused assist- 
ance and advised the occupants of a disabled car to walk 
to the nearest exit. Suarez v. Dosky. App. Div. ........ 473 

The trial judge erred in assuming that, in order to find 
in favor of plaintiffs, a jury would have to find that it was 
foreseeable that someone would enter defendant’s apart- 
ment and cause one of his guns to discharge; the extra- 
ordinary degree of care imposed on one who possesses 
firearms includes a duty to take such steps as will protect 
an innocent person from the expectable action of others, 
and plaintiffs are only required to demonstrate that some 
harm might reasonably have been anticipated. Palmisano 
is ON | renee ye eer ee, 570 


NO-FAULT 
The language of N.J.S.A. 39:6A-10 is crystal clear: the 
Legislature intended to place on the insurer the obligation 
of making additional coverage to that provided in N.J.S.A. 
39:6A-4 available to the named insured at his or her 
option, including income continuation benefits for disabili- 
ties ‘‘as long as the disability persists.’”’ Lumbermen’s 
Mutual Cas. Co. v. Carriere. Law Div. ............... 199 
The insurer’s letter failed to offer the insured (who was 
injured after being issued the $41,600 maximum loss-of- 
income benefit offered) additional income continuation 
benefits for ‘‘as long as the disability persists” as required 
by N.J.S.A. 39:6A-10, and she is entitled to reformation 
of the policy to include such benefits upon payment of 
the required premium. Lumbermen’s Mutual Cas. Co. v. 
RES IO MONO So nin cs cutesssecssseceeubunssesseee 199 
Here, where plaintiff’s decedent was not employed or 
available for work when he was killed in an automobile 
accident, and the only tie he had to the labor force was 
his disability compensation originating in military service, 
he was not in an occupational status as required by N.J. 
S.A. 39:6A-4(d) in order to be an “income producer,’’ and 
there can be no recovery of survivor’s income-continuation 
benefits. Funk v. Allstate Ins. Co. Law Div. .......... 208 
Insufficient reasons have been given here to justify 
piercing the corporate veil, and the automobile liability 
insurance policy issued to the family-held corporation as 
the named insured does not provide PIP coverage under 
N.J.S.A. 39:6A-4 to a member of the family who was in- 
jured when an uninsured motorcycle he was riding collided 
with an automobile. Giambri v. Gov’t Employees Ins. Co. 
Law Div. 305 
A husband who is a named insured under a no-fault 
automobile insurance policy can maintain an action for 
breach of contract against his insurance company, in the 
absence of any physical injury to him, for its refusal to 
pay medical-expense benefits to his wife. Kenelia v. Glens 
Pe NN RO IW BONY, kk xicduvnsnnsnenisanstuccasssee 496 


NURSING HOMES 


The Department of Health regulation that requires 
nursing homes, as a condition of licensure or re-licensure, 
to make available a ‘“‘reasonable number” of their beds 
to indigent persons (for which they are reimbursed at a 
“reasonable rate” by Medicaid) is valid. N.J. Ass’n of 
Health Care Facilities v. Finley. App. Div. ............ 23 


PAROLE 


The Legislature intended work credits to be predicated 
on a prisoner’s actual performance of work, and the De- 
partment of Corrections’ denial of work credits toward 
parole eligibility for the time appellants spent on death 
row is affirmed; the Supreme Court’s directive in State 
v. Funicello cannot be interpreted as requiring a different 
result. Trantino v. Dept. of Corrections. App. Div. .... 40 

Credit for time served successfully on parole may not be 
forfeited on the reimprisonment of offender for revocation 
of parole. Parole Board has the authority to revoke parole 
because of the failure of a parolee to pay a fine. Attorney 
General’s Formal Opinion No. 21 - 1979 ................ 431 

Credit for time served on parole may not be claimed 
for a period during which a parolee has absconded and 
absented himself from parole supervision. Attorney Gen- 
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eral’s Formal Opinion No. 25 - 1979 .................. 554 
PATENTS 
United States v. CIBA-Geigy Corp. U.S.D.C. ........ 219 


The term in the agreement that defendant co-inventor 
signed with his former employer, ‘‘while in the employ of 
the corporation,” defines the inventions to be conveyed, 
and does not limit the time in which an assignment must 
be requested or forever lost; defendant has no rights in 
alleged further developments made solely by plaintiffs 
after all three were discharged by the common employer 
and plaintiffs had acquired the employer’s rights to the 
invention, and they are entitled to an order directing him 
to assign all his rights in the patents. Andreaggi v. Relis. 
URTEEUND boson bose GehS +b ShakcoseobunKessasaesaeoueeok 517 


PATERNITY SUITS 

In all paternity cases where a defendant seeks assigned 
counsel, he will be required to complete under oath a form 
patterned after the SA form now used by the public de- 
fender, which shall be served on the county welfare board 
prior to his indigency hearing, which shall be on notice to 
the board and shall be final as to all aspects of the neces- 


sary costs of the defense (including, here, blood-group and 
HLA testing); there shall be no postponements granted for 
further discovery. M. v. S. Law Div. .................- 128 

A defendant in a paternity action can be compelled to 
reimburse the county welfare board and his assigned coun- 
sel in the event that his indigent status terminates in 
the future, provided that timely application is made and 
procedural safeguards are followed; those defendants who 
remain indigent, or for whom repayment would cause a 
manifest hardship, are exempt from the obligation to 
RT We BW NOY, | oon vost oes sisceine sae aca senses 128 


PEN REGISTER 

Tracing order, telephones, due process. In Matter of 
Application of U.S. for Order Authorizing Installation of 
Pen Register or Touch-Tone Decoder and a Terminating 
Trap, Bell Telephone Co. of Pa., appellant. 3d Cir. .... 563 


PERC 
Notice to the Bar Re: Election Petitions ............ 74 


PERJURY 

This jurisdiction has never accepted the ‘two-witness”’ 
rule; where only a single witness has testified to the 
falsity in a perjury prosecution, the better practice is to 
instruct the jury as to the requirement of corroboration 
for a conviction, but no special instruction was called for 
here, where several witnesses testified and there was cor- 
roborating evidence as well. State v. Boratto. Supreme 


AD Cetera eer eho reer tars epic ehwanbiMcnun sceneries 87 
PLAIN LANGUAGE 

Byrne Signs Plain Language Law ................... 149 
PLEA BARGAINS 


Where, as here, there exists a reasonable likelihood of 
merger, a trial court should inform the defendant of that 
contingency, but the potential sentence was not so over- 
stated here as to render the plea unfair; it is wholly 
implausible that the omission in this case was material or 
that defendant relied on it, and he is not entitled to vacate 
his plea bargain; State v. Nichols distinguished. State v. 
BU NOMEN BOS oii nce cd oN De peeale chieuaehlcsoes 86 

Nolo contendere. United States v. American Bag & Paper 
SRN EON si asec tk) caa bse eden Seas ceecesLaseenes 504 
POLICE OFFICERS 

Any indictment charging misconduct in office by a 
policeman is not per se one that the municipality must 
provide a defense for; since the indictment here (which 
did not result from a complaint instituted by the munici- 
pality) did not arise out of or incidental to the performance 
of plaintiff’s duties as a police officer, there must be a 
reversal of the judgment awarded his lawyers for success- 
fully defending him. Valerius v. City of Newark. App. 
RON wee eee epee Coen ie CURRIER, Gil eh cet aod ts 143 

For purposes of N.J.S.A. 40A:14-155, which requires a 
municipality to provide the means of defense whenever 
“egal proceedings’’ are instituted against a member of its 
police force, a grand jury investigation is a ‘‘legal pro- 
ceeding’’ and its target a ‘‘defendant.’’ Van Horn v. City 
DE WRN EMINID ECE oo. v0 occa essence ccoeescn se 178 

Edison Twp. v. Mezzacca, which held that, where a 
municipality has not initiated the proceedings against the 
police officer, it is bound only to provide the means of 
defense, and not necessarily to reimburse the officer for 
the cost of privately retained counsel, is expressly ap- 
proved but will not be given retroactive effect here in 
view of, inter alia, the city’s stipulation that the counsel 
fees were necessary and reasonable. Van Horn v. City of 
UN IID Nes 5 iss sin sins owned ue asnawaeueson sess 178 

There was no express waiver here of the benefits con- 
ferred by N.J.S.A. 40A:9-5; the municipal police officer 
is entitled to receive credit for his prior service with the 
county park police, but—because of the long period be- 
tween his employment by the municipality and the com- 
mencement of this action—it seems equitable to allow the 
claim only from the date of the filing of the — 
Giorno v. South Brunswick Tp. App. Div. 

The contracts negotiated by the PBA local for all ei 
men employed by the municipality are not viewed here 
as expressly waiving the benefits conferred by N.J.S.A. 
40A:9-5 on some of its members; here, where there was 
a delay between the appointment of each plaintiff and his 
demand for benefits, a fair accommodation is to only 
credit plaintiffs with their qualifying prior service in 
calculating salary, vacation time and longevity pay for 
the period beginning with the commencement of this 
action. Kloss v. Parsippany-Troy Hills Tp. App. Div. 311 

Special policemen at state institutions have the authority 
to patrol perimeter roads. Attorney General’s Formal 
OLD ONO eID ok cc cu acavemosscace escheat 346 

The police officer’s published comments to a reporter 
impugning the motives of the chief of police, who had 
instituted a suit against the county welfare board to ascer- 
tain whether any of the township’s police officers had 
improperly applied for welfare, constituted public criticism 
of a superior officer and did not involve a matter of public 
interest; the term ‘public criticism” is not unconstitution- 
ally vague or overbroad, and the police department reg- 
ulation is therefore valid; the five-day suspension is reason- 
able. Hall v. Pennsauken Tp. Law Div. ................ 387 

A change of shift assignments of a municipal police 
department as promulgated by a municipality is not nego- 
— Irvington PBA Local 29 v. Town of Irvington. App. 


N.J.S.A. 59:5-4 precludes suits against municipalities fo 
their responsible officers based on contentions that dam- 
age occurred from the absence of a police force or from 
the presence of an inadequate one; it does not insulate 


police officers from the unfortunate results of their neg- 
ligently executed ministerial duties and has no application 
to this case, where plaintiff decedent was struck by a car 
on a highway after two state troopers refused assistance 
and advised the occupants of a disabled car to walk to the 
nearest exit. Suarez v. Dosky. App. Div. .............. 473 


POLITICAL CONTRIBUTIONS 

A political action committee is not prohibited by law. A 
bank’s funds may not be used to establish, administer or 
solicit contributions for a political action committee. At- 
torney General’s Formal Opinion No. 14 - 1979 ........ 195 


POLYGRAPHS 

The reasonably prudent person could not have foreseen 
that the mere sight by plaintiff of the polygraph ex- 
aminer’s gun (worn because he was an off-duty police- 
man) while a test was being administered to him would 
have resulted in any harm, let alone an unanticipated 
emotional reaction; no recovery should be permitted for 
such a remote, highly extraordinary and unexpected re- 
sult. Koenig v. General Foods Corporation. App. Div. 104 


POSSESSION 

There is nothing here, as there was in State v. Sapp, 
to suggest an occupancy by others sufficient to dilute 
defendant’s control over his own residence; the total 
circumstances depicted by the proofs here, in conjunction 
with defendant’s presence on the premises, were sufficient 
to allow the jury to draw relevant inferences and to deter- 
mine beyond a reasonable doubt defendant’s knowledge 
and control of the narcotics. State v. Brown. Supreme 
Ls, coe ve Seg ace h ses Sao wet ae ohne aeabe wee see 217 

A different result may have been reached in State v. 
Sapp because of the quality of the shared occupancy in 
that case; it is also clear, however, that appropriate 
weight was not given there ‘to the availability of the in- 
ferences to be drawn from all of the surrounding cir- 
cumstances, and the jury’s right to draw those inferences 
and to consider them in their totality in concluding that 
defendant was guilty beyond a reasonable doubt; to that 
extent, Sapp is disapproved and should not be ‘followed 
for guidance in the future. State v. Brown. Supreme Ct. 217 


POST-CONVICTION RELIEF 

Although defendant should have raised the question on 
direct appeal, the prohibition against multiple punishment 
for a single criminal act is of such a fundamental nature 
as to be cognizable in post-conviction proceedings at least 
where, as here, its application would drastically affect the 
sentence. State v. Bontempo. Law Div. .............. 334 


PREJUDGMENT INTEREST 

An offer to allow judgment is more akin to a settle- 
ment than to an award of final judgment; the rules do 
not provide for prejudgment interest when an offer of 
judgment is entered, and prejudgment interest will not 
be included here. Willts v. Eighner. Law Div. ........ 45 

Insistence on prejudgment interest as part of a settle- 
ment flies directly in the face of the spirit, if not the let- 
ter, of the Supreme Court’s notice to the bar in 1972 to 
the effect that it intended that prejudgment interest be 
added only when an award is made as a result of a trial 
and that R. 4:42-11(b) does not apply where a judgment 
is entered following a settlement. Kotzian v. Barr. Su- 
TIO RN sc..ci5s ose se apne aeve ease SW Sais oaeee be caeeene 505 

The insurance contract is not so sacrosanct that mis- 
conduct or bad faith on the part of the carried would pro- 
tect it against a claim for prejudgment interest over its 
policy limits, but that is not the case here, where there 
was no mistaken exercise of the trial court’s discretion 
in disallowing prejudgment interest; the carrier’s failure 
to have made earlier deposit into court of its full policy 
limits, having sought early in the proceedings to make 
the money available to plaintiffs by its settlement offer, 
should not result in its being required to pay over and 
above the amount—$15,000 plus post-judgment (not pre- 
judgment) interest—contracted for with its assured. Kot- 
RABE W. SAIT ROCIO BOs ois 6 5 010 0 5:5 wi sinins sive sini s cine 505 


PRELIMINARY INJUNCTIONS 
Some Comments on Preliminary Injunctions in the US. 
District Court of N.J., Part I, by Israel B. Greene .... 75 
Some Comments on Preliminary Injunctions in the US. 
District Court of N.J., Part II, by Israel B. Greene .. 123 


PRETRIAL INTERVENTION 

R. 3:13-3 does not specify that discovery in connection 
with an application to a PTI program is available only 
after indictment or accusation, and the court has the 
inherent power to order disclosure here, where defendant 
has been charged on complaint but not yet indicted, if it 
is necessary and appropriate. State v. Barath. Law Div. 230 

The arguable inconvenience of duplicating materials in 
a PTI applicant’s file does not justify a refusal to provide 
access to such materials on request, especially under the 
circumstances of this case, where defendant is moving 
for discovery of information and materials he has never 
seen, and he has not been informed which medical and 
psychiatric reports (for which he signed a blanket release) 
were relied on in reaching the conclusion that his difficul- 
ties were not amenable to short-term treatment; the dis- 
covery sought here is necessary and appropriate. State v. 
Barath. Law Div. 230 


PREVAILING WAGE ACT 

The record-keeping and wage requirements of the Pre- 
vailing Wage Act apply to officers and directors of cor- 
porate contractors who perform work on public projects 
to which the Act is applicable. Cugliotta Bros., Inc. v. N.J. 
Dept. of Labor and Industry. App. Div. .............. 177 


PRISONS 
Pretrial detainees, visitation. Valentine v. Englehardt, 
Sheriff, Passaic County. U.S.D.C 123 
Sex offenses, minimum custody, equal protection. Hlu- 
chan v. Fauver, Commissioner of N.J. Dept. of Correc- 
tions. U.S.D.C. 53 
Alcoholism rehabilitation programs, equal protection, 
cruel and unusual punishment, due process. Pace v. Fau- 
Me Commissioner of N.J. Dept. of Corrections. U.S. 
Aas, eres noes ee snss sos neeasea ku seus. Gus seswesseabaeees 456 


PROBATE 
Further Amendments Made to New Probate Code .. 385 








PROBATION 

Defendant was indicted on one charge and arrested on 
two others during his period of probation; his probation 
is temporarily suspended and he is committed to the coun- 
ty jail until the criminal charges now pending against 
him are disposed of, when a full hearing will be held to 
determine if his suspended sentence and probation should 
be revoked. State v. Serio. Law Div. .................. 55 


Probation authorities should have ways of determining 
whether the probationer is complying with his conditions 
of probation and the search of defendant’s residence and 
car conducted by probation officers at a reasonable time 
and in a reasonable manner did not violate his Fourth 
Amendment rights; he gave a valid and knowing consent 
to such a search when he agreed to condition six of the 
drug and alcohol dependency probation form, and the 
evidence seized can be used against him in a new indict- 
ment and not merely in probation revocation proceedings. 
State: v. Bollinger. Law Div. .....62....ccc0ccccecsss 201 


PRODUCTS LIABILITY 
The Effect of Suter Case on Products Liability Law, by 
Mon: Witiam: A. Dreier, JiSiC, ocsicsec cecsiee's oacecosioes 529 
Comparative negligence. Murray v. Fairbanks Morse, 
Beloit Power Systems, Inc. 3d Cir. 563 


PROSECUTORS 

The Supreme Court has stated that, in appropriate 
cases of prosecutorial misconduct, a mere expression of 
displeasure would not be a sufficient remedy, and more 
severe action would be necessary; this is such a case: 
the conduct of the prosecutor induced errors of such mag- 
nitude and number as to deprive defendant of a fair trial. 
LOL: Vs “DNOMAS) ADP: DIV. 530/50 50s ccs sees csiers ces le 87 


When combined with his many references to the un- 
known informant, to the co-indictee’s statement (which 
was correctly not admitted into evidence) and to the 
investigating detective’s incompetent and hearsay testi- 
mony, the prosecutor’s statements of his opinion of de- 
fendant’s guilt suggested that his belief was based in 
part on information outside the evidence, and were there- 
fore improper. State v. Thomas. App. Div. ........... 87 


PSYCHIATRISTS 

A psychiatrist or therapist may have a duty to take 
whatever steps are reasonably necessary to protect an 
intended or potential victim of his patient when he deter- 
mines, or should determine in the factual setting in ac- 
cordance with the standards of his profession established 
at trial, that the patient is or may present a probability 
of danger to that person; there is a factual question 
that should be presented ot the jury here as to whether, 
based on expert testimony, defendant breached the appro- 
priate duty in this case. McIntosh v. Milano. Law Div. 49 


PUBLIC ADVOCATE 

Judical review should be confined to examining the com- 
plaint filed in the Law Division and the Public Advocate’s 
affidavit, and determining whether these documents dem- 
onstrate that his decision to institute the litigation is irra- 
tional, arbitrary or capricious. Borough of Morris Plains 
v. N.J. Dept. of the Public Advocate. App. Div. ...... 270 


In arriving at his decision to institute litigation against 
27 municipalities alleging that they have adopted land-use 
plans and ordinances that arbitrarily exclude or substan- 
tially hinder the development of housing within their 
borders for low- and moderate-income families in violation 
of Mt. Laurel, the Public Advocate properly adhered to 
the statutory guidelines for the exercise of his discretion 
in the matter. Borough of Morris Plains v. N.J. Dept. of 
the Puplic Advocate: Apps DIVs, .....c6.c<<0%8 eon ven vee 270 


PUBLIC EMPLOYEES 

Although a public employer’s termination of an employee 
serving at will cannot be solely predicated on the exercise 
of a constitutional right, a bare assertion or generalized 
allegation does not create a claim of constitutional dimen- 
sion; plaintiff here has failed to make any showing that 
any of his constitutionally protected activities were a sig- 
nificant element in his discharge. Grexa v. State of New 
BODBCY ADDS MOINS Fs css ech dala Coa bar wb aioe SORES 34 


A fair reading of the agreement makes it clear that, if 
the police officers were called on beyond the eight con- 
secutive hours in a 24-hour period on which their salary 
schedule was predicated, they were to be paid, even though 
they might not have been actually working during an over- 
time period; arguably, the parties’ general intent, as 
found by the arbitrator, indicated that the officers were 
to be paid when the employer substantially restricted 
their movements (here, by an order not to leave town) on 
what otherwise was free time. Kearny P.B.A. Local 21 v. 
Town of Kearny, Supreme Cl: a... cece ces ccesasese 281 

County park commission employees are in “county 
employment”’ for the purposes of N.J.S.A. 40A:9-5. Kloss 
v. Parsippany-Troy Hills Tp. App. Div. .............. 311 

Public employees in New Jersey do not have the right 
to strike, and the restraining order forbidding defendants 
to engage in a strike or to establish picket lines was not a 
private document conferring a private benefit on the board 
of education, but an obligation under public law so far 
as the teachers employed by the board are concerned, 
violation of which is intolerable regardless of whether 
or not the board complained about it. Sussex County Voca- 
tional School Bd. of Ed. v. Sussex County Vocational 
Technical Teachers Ed. Ass’n, Inc. Ch. Div. 46 

It is possible to achieve the objectives of the order 
effectively and fairly without jailing a single person or 
imposing a single fine, at minimum cost to the public: 
any employee of the board who has not returned to work 
in seven days (notice to be mailed) and who does not there- 
after pursue his duties on a regular, diligent and good- 
faith basis, shall be deemed to have resigned, and the 
board shall not thereafter admit such person to any em- 
ployment or make any payment with respect to any such 


person; these provisions are automatic and self-enforcing. 
Sussex County Vocational School Bd. of Ed. v. Sussex 
County Vocational-Technical Teachers Ed. Ass’n, Inc. 
Ch. Div. 464 

A change of shift assignments of a municipal police de- 
partment as promulgated by a municipality is not nego- 
_—" Irvington PBA Local 29 v. Town of Irvington. App. 

BM gees cia ose aidn autas'0,4.0 <8 tia. dais 4 aida wala cia wish a sdcelaeie elas 465 


PUBLIC OFFICIALS 

An official disqualified to vote on any measure, for any 
reason, must observe the substance as well as the form 
of his abstention—it is insufficient to decline to vote while 
seeking to influence the votes of others; despite the coun- 
cil president’s clear impropriety here, little would be 
gained by requiring a reconsideration of the variance 
since under the new Municipal Land Use Law it would be 
committed to the board of adjustment (which recom- 
mended that it be granted) without the participation of the 
governing body. Darrell v. Clark Tp. Governing ~~ 
SLMS EDLUND 50 sare 2c0 nner Se arerhereres MOOD OSU Sve CARE 


PUBLIC TRIAL 
Criminal law, pretrial suppression hearing, First, Sixth, 
Fourteenth Amendments. Gannett Co., Inc. v. DePasquale, 
— Court Judge of Seneca County, N.Y. U.S. Supreme 
HOS CE Be HEEB AIO RC CE SPOR ee Cn eare 176 
Criminal law, sentencing. United States v. Fiumara. 3d 
Cir. 283 


RACING COMMISSION 

Racing Commission actions are reviewable, not in either 
of the trial divisions, but in the Appellate Division of the 
Superior Court. Bishop v. N.J. Sports and Exposition ~— 
ADE DING eos Zictsie) eiaiase Micah nnssienrdeaMencew! Se viewocnones’ 


RADAR 

A properly calibrated K55 Speed Detection Device in- 
stalled in a car with a calibrated speedometer has a high 
degree of scientific and operational reliability when used, 
in either stationary or moving mode, in the manual posi- 
tion by a person having at least three hours of classroom 
training and two to three hours of practical instruction 
together with some minimum experience prior to use in 
actual law enforcement; the trooper’s 80 hours of experi- 
ence here is, beyond a doubt, sufficient. State v. Wojtko- 
(iOS) OC 0 | \ Sa ee 370 


RAPE 

The common-law rule excluding a husband from a 
staute condemning rape has heretofore obtained in New 
Jersey and, even were an inclination to declare that there 
is no longer room for such thinking indulged, the effect 
of such a determination could not be applied retrospective- 
ly; in the new code of criminal justice, the Legislature 
speaks clearly of its determination that a spouse should not 
be excluded or enjoy any preferential treatment in mat- 
ers such as this. State v. Smith. App. Div. ............ 177 


REAL ESTATE 
Generally speaking, and absent any unusual equity, a 
court should decide a question of title such as this in the 
way that will best support and maintain the integrity of 
the recording system. Palamarg Realty Co. v. Rehac. 
SHEET Osos sisccin ic aniocataieisiernd wo sina ts erslesioeeiare dletieaatsulels 97 
Had there been a title contest in 1913, Taylor would have 
won, since equity would have prevented Appleby Estates 
from successfully asserting its prior recording as a de- 
fense; the superiority of the Taylor chain fades, however, 
with Appleby’s 1966 conveyance to plaintiff’s predecessor 
in interest, who did not have record notice of the Taylor 
deed. Palamarg Realty Co. v. Rehac. Supreme Ct. .... 97 
Although plaintiff’s predecessor in title had no record 
notice, it may have had actual notice, and defendants will 
be given an opportunity to examine that question on 
remand. Palamarg Realty Co. v. Rehac. Supreme Ct. .. 97 
There are sufficient similarities between this case— 
where the building consists of two small stores on the first 
floor and two apartments on the second, the seller is a 
typical builder-seller (albeit a relatively small one) and 
the buyers were obviously buying in reasonable reliance 
on the building’s being reasonably fit for the intended 
use (a concept inclusive of the habitability of the apart- 
ments)—and McDonald v. Mianecki to warrant applying 
the rule of that case to this situation; judgment for buyers 
for the cost of repairs affirmed. Hodgson v. Chin. App. 
Div. 142 
Time and Place of Closing In a Residential Real Es- 
tate Transaction, by Arthur S. Horn .............. 505 
The term “encumbrance” as used in a covenant against 
encumbrances means an infringement on the title, and 
the existence of an inadequate stream culvert, constructed 
in violation of state agency requirements, on the property 
conveyed to plaintiffs did not result in a breach of the 
covenant against encumbrances in the deed. Fahmie v. 
WISER SHBPOMGH Ob essices ie cecaticedwasimavartinsacers 529 
To expand tre concept of encumbrance fo include struc- 
tural conditions in the property conveyed that constitute 
violations of law or governmental regulations would create 
uncertainty and confusion in the law of conveyancing and 
title insurance; the better way to deal with such violations 
is by contract provision. Fahmie v. Wulster. Supreme 
ree ad ohana oaks See He ea Salen made se nanesd 529 
A surviving spouse should be at least 55 at the time of 
death of an eligible senior citizen to qualify for the senior 
citizen homestead rebate. Attorney General’s Formal Opin- 


IOTIUIN Og DE Ot irene. s tiecolv ates seine neracaclenie Natt Seldms aati es 530 

Time and Place of Closing In A Residential Real Estate 
Transaction, Part II, by Arthur S. Horn .............. 561 
RECEIVERS 


Court appointed, judicial and quasi judicial immunity. 
Mahalchic v. Ehrlich. U.S.D.C. 406 
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RECORDING ACT 

Although the Recording Act appears to say that a sub- 
sequent purchaser will always be deemed to have notice 
of, and be bound by, a prior recorded deed touching the 
same property, this is not the case; the subsequent pur- 
chaser will be bound only by those instruments that can 
be discovered by a “reasonable” search of the particular 
chain of title. Palamarg Realty Co. v. Rehac. wine 
COS So wisi nGbandeddnadnadine dddeee aaek tun saaedee eddies te 


REFERENDUMS 

An insurance company may provide financial and other 
support toward the passage of a public bond referendum. 
Attorney General’s Formal Opinion No. 23 - 1979 ...... 507 


RENT CONTROL 
The provision of the city’s rent control ordinance re- 
pealing the pre-existing tax surcharge passthrough pro- 
vision is facially constitutional and valid; the Tenants’ 
Property Tax Rebate Act neither preempts the field of 
municipal rent control nor prevents repeal of tax sur- 
charges allowed incident thereto. Orange Taxpayers Coun- 
cil, Inc. v. City of Orange. App. Div. ............-20+6- 241 
The coupling of certain rental increases with proof of 
the basic habitability of the rental unit is a reasonable 
and effective act authorized by the police power, and the 
provisions in the rent control ordinance requiring sub- 
stantial compliance with the city’s property maintenance 
code as a condition precedent to an increase in rents are 
not facially invalid. Orange Taxpayers Council, Inc. v. 
City OF Orange: Amie TVs das sc2 sds. cnqavaaiacnccsnceses 241 
Measuring cash flow will show the true return to an in- 
vestor; the actual depreciation or appreciation of the 
property determines the success of the venture, not the 
theoretical depreciation figure used for income tax pur- 
poses or, as here, in applying for a rent increase. Mead 
v. Borough of Fort Lee. App: Div. <......005.<sccscecees 374 
The landlord has failed to demonstrate here that the 
exclusion of depreciation as an expense in the formula 
used by the municipal rent leveling board denies her a 
return. Mead v. Borough of Fort Lee. App. Div. ...... 374 


REPLEVIN 

The elements of adverse possession have become part 
and parcel of the six-year statute of limitations governing 
replevin actions; where any of the elements are absent, the 
claim is not barred, and defendant’s failure to establish 
that his and his predecessor’s possession of plaintiff’s 
paintings, stolen in 1946, was sufficiently visible and no- 
torious necessarily required not only that his defense of 
adverse possession be rejected but the defense of limita- 
tion as well—they were, in truth, the same defense. 
O’Keelie v. Snyder. App. Dive 2... 060.56. ccevencsacss 321 

A motion for the return of property seized can only 
be made under R. 3:5-7(e) in conjunction with a motion 
to suppress, and the motion could not be brought under 
N.J.S.A. 2A:152-10 since the charge against defendant did 
not result in a final determination in his favor; the proper 
procedure for defendant is to file a complaint seeking 
replevin of his knives and money. State v. Howery. App. 
Da ciniciietsandeceudateanaie Rieeaaedete daar es ude dese 570 
RESTRICTIVE COVENANTS 

The covenant expressly allows more than one structure 
on the property as long as each qualifies as a customary 
appurtenant building for one-family use, and a structure 
for storage purposes and a workshop qualifies; the problem 
with this structure lies not in its anticipated use but in its 
size, and the covenant does not restrict size. Trenkamps 
Ve BUBHN SOR S ED. BAW IV a) is. jcie.sacseviewnensaedemadene 321 


RETROACTIVITY 
The stop and interrogation here, approximately two 
years prior to Delaware v. Prouse, carried with it a long 
history of validity and was not improperly motivated; 
State v. Howery and US. v. Peltier require an application 
of the law as of the time of the stop and interrogation, 
rather than a retroactive application of Prouse; State v. 
Carpentieri (which predated Howery) is disagreed with. 
State VMN ADD: DIV... .cccecsrcectdnneceescanedce 574 
RIGHT TO COUNSEL 
The line-up here was part of a preliminary investigation 
while defendant was only a possible suspect, not yet iden- 
tified by the victim, and prior to the filing of criminal 
charges against him; under the circumstances, the right 
to assigned counsel had not yet attached. State v. Walker. 
SUBIC GRO less tcac5ids dass iene vind CeStaia Mebeneeeetiee 14 
Local counsel. United States v. Laura. 3d Cir. ...... 402 
An indigent defendant cannot have it both ways—he 
cannot refuse to represent himself but at the same time 
reject the services of assigned counsel; it is equally clear 
that he cannot be left adrift during so crucial a phase of 
the trial as the jury selection process. State v. McCombs. 
UCONN aockc as scewedcusscancssinntngncelameceades 449 
Defendant need not show that he was prejudiced by the 
absence of counsel, and the trial court, under the circum- 
stances of this case, should have ordered counsel to par- 
ticipate in the jury selection once it became apparent 
that the obdurate defendant was not going to conduct his 
own defense. State v. McCombs. Supreme Ct. ........ 449 
Error of constitutional dimension was committed here 
when the trial judge issued an ultimatum that defendant 
would have to try the case himself if he persisted in re- 
jecting the services of the public defender; faced with an 
uncooperative and obstructive defendant, the judge should 
have ordered counsel to participate as vigorously as cir- 
cumstances permitted in the defense of the accused. State 
Vie MGC OMINS ss Apts BAW e sie cies cae. da vidas aeerincielcdtacandds 454 
The fundamental error in this case was not cured by the 
trial judge’s belated overriding of defendant’s protests 
and direction to counsel to undertake the defense; there 
remained a critical gap in the trial during which a jury 
was selected with defendant unrepresented and refusing 
to defend himself. State v. McCombs. App. Div. ...... 454 
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RULES 
New Rule Amendments, 1:1A, 3:23, 4:72, 4:74, 4:94, 
i aa ccnaasunnoeen’ “ee 
New Rule Amendments, Rules 1, 2, 3, 4, 6,7 ........ 121 


Amendments to Federal Rules of Appellate Procedure, 
RE ND onic ns one vansnbe’'-nenseapecebiscnsse 169 


New Rule Amendments Re: Criminal Proceedings, Rules 


ear WARD BSED i... oosccascceue connec osand 217 
New Rule Amendments, Rules 2:9-3 and 2:9-10 ...... 259 
New Rule Amendment, R. 1:21-3 .................... 345 
New Rule Amendment, R. 1:24-1 ..................0. 385 


U.S. District Court Rule Amendments, Rule 39 ...... 401 


SAVINGS AND LOAN ASSOCIATIONS 

The Commissioner of Banking was correct in ruling that 
the power granted savings and loan associations by N.J. 
S.A. 17:9A-53.1 to “invest in installment loans’ does not 
include the power to purchase and invest in retail time 
sales contracts. Tri-County Savings and Loan Ass’n v. N.J. 
a 475 


SCHOOLS 

National School Lunch Act, take home lunches, reim- 
bursement, jurisdiction. Haddon Tp., Audubon, and River- 
ton Boards of Education v. N.J. Dept. of Ed., U.S. Dept. 
SET ROEI RUNSTONG, scsnnacecaenssccakebawnvsss ene 141 

Emergency School Aid Act, discrimination. Board of 
Education of the City School District of the City of New 
York v. Patricia Roberts Harris, Secretary of Health, 
Education and Welfare. U.S. Supreme Ct. ............ 542 


SEARCH AND SEIZURE 
Detention without probable cause, evidence, confession, 
Fourth and Fourteenth Amendments. Dunaway v. New 
RKC: MS RRMA. cco snbcsdkevecsn bance vasessabanwe 14 
Obscenity, ‘‘Adult’’ bookstore, search warrant, suppres- 
sion of evidence. Lo-Ji Sales, Inc. v. New York. U.S. Su- 


EU Ba ceases oh nabe ages ctechas eels Nowe sdeneawesse 40 
Airports, border search. United States v. Scheer and 
BONEN (FUE IM. oS esencpsssnseukressapesoeserbasnenssas 56 


Airports, Puerto Rico, Fourth Amendment, controlled 
dangerous substances. Torres v. Puerto Rico. U.S. Su- 
EN NE SUNS AC eens Es cnScuuhsccnken toeoarecenaen sé 78 

There was no substantial necessity to enter defendant’s 
home where defendant was placed under arrest for 
nonpayment of a traffic fine as the police stood outside his 
screen door, the officers had no reason to believe that he 
might escape, there was no evidence of an emergency, 
nor were the officers apprehensive about their own safety; 
the search of it was in all respects invalid, and the 
marijuana seized must be suppressed. State v. Seiss. App. 
RE eae re een ee ee 104 

Since this appeal was pending at the time of the Prouse 
decision, its principle of excluding seized material effected 
on a random automobile stop is applied here to the seizure 
of marijuana from the trunk of defendant’s car. State v. 


ee OE OS eee ere 112 
Airports, taxis, suitcases. Arkansas v. Sanders, US. 
ES SG pass subs n5 beeen sWeckaxsouescbepusncnse 136 


Law enforcement officers may not search the non-public 
areas of a licensed tavern for evidence of general crim- 
inality, unrelated to the operation of the licensed activity, 
without a search warrant. State v. Williams. App. Div. 143 

Insofar as State v. Petillo imposed an absolute ban on 
veracity challenges, it has been overruled by the U.S. Su- 
preme Court in Franks v. Delaware: where a defendant 
makes a substantial preliminary showing of material mis- 
statements in a search warrant affidavit, made knowingly 
or with reckless disregard for the truth, he must be 
afforded an opportunity to inquire further into the veracity 
of the affidavit; if, at such inquiry, the defendant proves 
such falsity by a preponderance of the evidence, the war- 
rant is invalid and the evidence seized thereby must be 
suppressed. State v. Howery. Supreme Ct. ............ 145 

Franks v. Delaware should be applied only to search 
warrants issued after the Franks decision, and thus not 
to this case; an examination of the record discloses the 
inaccuracy of defendant’s contention that, if Franks were 
to be applied to his case, a reversal and new trial would 
be mandated. State v. Howery. Supreme Ct. .......... 145 

Probation authorities should have ways of determining 
whether the probationer is complying with his conditions 
of probation and the search of defendant’s residence and 
car conducted by probation officers at a reasonable time 
and in a reasonable manner did not violate his Fourth 
Amendment rights; he gave a valid and knowing consent 
to such a search when he agreed to condition six of the 
drug and alcohol dependency probation form, and the 
evidence seized can be used against him in a new indict- 
ment and not merely in probation revocation proceedings. 
RE ORO MIB DINU. on os ccciccsccesesenese sed 201 

Under the circumstances, reliance by the issuing judge 
on the State Police detective’s January 18 affidavit for the 
issuance of the second search warrant was not an improper 
procedure; the real issue is whether the March 24 war- 
rant was issued on stale information, and the effect of 
the township patrolman’s reports in the Marck 24 affidavit 
was to update the detective’s information so as to reason- 
ably conduce one to a belief that the Controlled Danger- 
ous Substance Act was being violated at the time of the 
patrolman’s observation. State v. Sager. Law Div. .... 207 

The trial judge’s conclusion that the warrantless search 
of the premises was valid is affirmed, both for the reason 
he gave—that N.J.S.A. 33:1-35 authorized the search of a 
tavern—and on the basis of the reasonable persuasion of 
probable cause combined with exigent circumstances. 
Ne i I ONY 5 is cvdocs co cbubSewcdoveesct 290 

When it existed as a bulge in the pocket of a drug 
dealer recently apprehended in an ongoing tavern raid, 
it is perfectly obvious from the police officer’s testimony, 
and perfectly credible, that to him the five tinfoil packets 





of cocaine represented the source of the caution from the 
informant that the defendant might be armed, and as such 
it caused him reasonable concern for his safety. State v. 
Rp EMD OMI G5 no iba owe nciv on bbw bar ovssieweusueie 290 

State v. List is a strained interpretation of Rakas v. 
Illinois, which has not overturned Jones v. U.S.; Jones is 
still the law in this instance, and the passengers have 
standing to challenge the search of the vehicle owned by 
another and the seizure of the marijuana they are charged 
with possessing. State v. Barrett. Law Div. .......... 297 

There could be no expectation here that any indicia of 
title would be found in the rear of the vehicle and the 
search should not have gone into that area. State v. Bar- 
Se MN MUU EERE oo cic bes oe ewe bone beamed eakenas ce 297 

The argument that the police conducted a full search 
of the vehicle for their own safety must fall; if any weap- 
ons were in it they were not available to the occupants, 
who had exited at the policemen’s request, and the testi- 
mony did not rise to such a level that the police could 
reasonably have anticipated danger. State v. Barrett. 
Law Div. 297 

The terms ‘‘obscene’’ and ‘“‘lewd and indecent” were not 
sufficiently definite here so that the officer executing the 
warrant could identify the property sought with reason- 
able certainty; State v. Muldowney, where the facts re- 
lated to seizure of films rather than books and magazines, 
is distinguishable—many books describing natural or un- 
natural sex acts are constitutionally protected. State v. 
SOER IMR IRIE ee oc oe oe owen da ch abe ¥ enue 332 

Here, where the officers went to the fire escape to look 
through defendant’s window, which was well out of the 
view of anyone engaged in normal use of the fire escape, 
the police violated defendant’s reasonable expectation of 
privacy; the motion to suppress the evidence seized is 
granted. State v. Alexander. Law Div. ................ 377 

A signed consent form may, in certain circumstances, 
be some evidence of voluntary consent despite its untimely 
signing, but its belated signing here is insufficient to over- 
come other credible evidence of duress. State v. Alexander. 
LE Se roars Soares eer nn 377 

Airports, Fourth Amendment, implied consent, taxes. 
Singleton v. Commissioner of Internal Revenue. 3d Cir. 398 

A violation of the prophylactic Miranda rules does not 
automatically require suppression of evidence seized as a 
result; in the absence here of bad faith on the part of 
the investigating officers, the lottery slips seized from 
defendant after his admission (before he was given his 
Miranda warnings) that he was a numbers runner will not 
be excluded. State v. Cook. Law Div. .................. 398 

Absent probable cause, the warrantless search that dis- 
closed a knife in her purse cannot be justified by de- 
fendant’s status as a probationer (a juvenile in need of 
supervision who has never been guilty of any criminal 
act); the receipt by her probation officer of an anonymous 
telephone tip does not constitute probable cause here, and 
the knife is suppressed as admissible evidence in the crim- 
inal action for possession of a dangerous weapon. State in 
the interest of R.H. Juv. & Dom. Rel. Ct. ............ 399 

Here, where the quantum of evidence the police had 
against defendant was far more extensive than in Dun- 
away v. New York, the search warrant and detention order 
(for fingerprinting, having blood and hair samples taken 
and being placed in a line-up) signed by an impartial 
judge did not provide for investigative questioning, and 
defendant did not give the police any incriminating state- 
ment until after there was probable cause to believe that 
he was a participant in the crime, the detention and sub- 
sequent interrogation did not violate his rights. State v. 
AWAD SAIN 5 icici sok cssusnwh oaanvawsdexicereoks 410 


It is not necessary to determine whether Dunaway holds 
that probable cause is necessary in all cases of police 
detention for a brief period or only where the detention 
is for the purpose of interrogation; the circumstances 
brought to the attention of the judge here disclosed prob- 
able cause for believing that defendant had committed the 
murder and robberies, and his investigative detention was 
legal. State v. Bradshaw. App. Div. .................... 410 

Controlled dangerous substances, search warrant, tavern 
customers. Ventura E. Ybarra v. State of Illinois. U.S. 
RUNDE MEO eon te ein se gt hee Atel ace 541 

The warrantless search of defendant’s attache case, 
found in the trunk of the stolen car he was driving, vio- 
lated his reasonable expectations of privacy protected by 
the Fourth Amendment, and the evidence (a loaded re- 
volver) seized as a result thereof is suppressed. State v. 
Peete EMER DEW Ce Ui Wie Sie a bas we eeweukatnunnswe 550 


SECONDARY MORTGAGES 

All the ‘‘second”’ mortgages here that were arranged 
together with fictitious first mortgages were executed with- 
out full compliance with the Secondary Mortgage Loan 
Act, and are void and unenforceable. Stubbs v. Security 


Consumer Discount Co. App. Div. .................... 566 
¢ 


SECURITIES 

Sec. 17(a), implied private right of action, SIPC, liqui- 
dation, audit. Touche Ross & Co. v. Redington, Trustee. 
RSs BOM MINN I 55 Gace os oc cuss pu buskws duccwabnesckies 62 

Venue, jurisdiction, longarm statute. Leroy, Attorney 
General of Idaho v. Great Western United Corp. U.S. Su- 
PAS boosh tet srs oe nGWsabnccuseee a cuuinel usceee 158 

Section 12(2) of Securities Act of 1933. Collins and Cillag 
v. Signetics Corp. and Corning Glass Works. 3d Cir. .. 328 


SELF-INCRIMINATION 

The prosecutor’s comments on defendant’s failure to 
specifically deny the charges in his unsworn, testimonial 
statement to the jury constituted proper rebuttal and did 
not violate defendant’s Fifth Amendment rights. State v. 
ANID HEIN MIN 5 5 oi oiis edkaSWavnossenwccceweescnees 334 

It is not necessary to determine whether Dunaway holds 
that probable cause is necessary in all cases of police 
detention for a brief period or only where the detention 
is for the purpose of interrogation; the circumstances 
brought to the attention of the judge here disclosed prob- 
able cause for believing that defendant had committed 
the murder and robberies, and his investigative detention 
was legal. State v. Bradshaw. App. Div. ............ 410 


Here, where the quantum of evidence the police had 
against defendant was far more extensive than in Dunaway 
v. New York, the search warrant and detention order (for 
fingerprinting, having blood and hair samples taken and 
being placed in a line-up) signed by an impartial judge 
did not provide for investigative questioning, and defend- 
ant did not give the police any incriminating statement 
until after there was probable cause to believe that he was 
a participant in the crime, the detention and subsequent 
interrogation did not violate his rights. State v. Bradshaw. 
PU ENV Es ce. onl aceon see Semis acm ee emc sr cearh ee 410 


The officer’s inquiries about registration, etc. when he 
stopped the car defendant was driving (which turned out 
to have been stolen) amounted to no more than a conscien- 
tious police investigation which fell far short of the ‘‘cus- 
todial” interrogation anticipated by Miranda, and the de- 
nial of defendant’s motion to suppress his answers was 
correct. State v. Mann. App. Div. ................sseees 574 


SENTENCING 

Comprehensive Drug Abuse Prevention and Control Act, 
conspiracy, special parole term. United States v. Mearns, 
Ill. 3d Cir. 56 


Omnibus Crime Control and Safe Streets Act, receipt of 
firearms in interstate commerce by convicted felon. United 
States v. Batchelder. U.S. Supreme Ct. ..............-. 58 


Defendant lacks standing to make an abstract attack on 
the formulation and composition of sentencing guidelines 
not relied on and no longer in use. State v. Whitehead. 
RSRITOINS AS 5. ios as wows sis wialo's.nipiente vcs Sawin mien nisw ves ne 86 


The same considerations that caused the Supreme Court 
in State v. Kunz to make presentence reports available 
require the availability to defendants of Diagnostic Center 
evaluation reports under the Sex Offender Act, and the 
same fair opportunity to be heard on any adverse matters 
relevant to the sentencing, whether or not they are sen- 
tenced under the Act; to the extent that State v. Jones 
suggests to the contrary, it is overruled. State v. Tucker. 
OC Oke, Cl Alba sac eS ana ano oone og Ia edo too: 266 


Reduction motion under N.J. Court Rule 3:21-10(a), 
right to counsel. Tully v. Scheu and Hyland. 3d Cir. .. 387 


Here, where the trial judge considered the reports and 
the nature of the offenses, and concluded that defendant 
was in need of further treatment which could only be 
afforded by residential methods, there was no abuse of 
discretion in the sentence of concurrent indeterminate 
terms with a three-year maximum at the Adult Diagnostic 
and Treatment Center under the Sex Offender Act. State 
DMRS AMID A OIV ow wise osu sos 0 si cieiew inne icles Saree eae eine 433 


Defendant, who was sentenced to consecutive indeter- 
minate terms at the Adult Diagnostic and Treatment Cen- 
ter for indecent exposure (lewdness), which the New 
Jersey Penal Code has downgraded to a disorderly persons 
offense, is qualified to move for resentencing under N.J. 
S.A. 2C:1-1d(2); he is required to show good cause before 
a new (and lesser) sentence may be imposed, and his 
moving papers show none; there is no reason to change 
the sentence. State v. Rothfeld. Law Div. ............ 464 


SETTLEMENTS 
Pros and Cons of Structured Settlements, by Herbert 
E. Greenstone 217 


SEVERANCE 


The joint trial on the charges of conspiracy and on the 
charges of perjury and false swearing before the grand 
jury that investigated the conspiracy necessitated the 
disclosure of testimony coerced under a promise of im- 
munity; the trial judge’s refusal to sever was error, and 
the convictions for conspiracy are reversed. State v. Car- 
Nr hee. Oy. Li] Sana Benn ane ABS SN aon aA Ieee 358 


SEX OFFENDER ACT 


The same considerations that caused the Supreme Court 
in State v. Kunz to make presentence reports available 
require the availability to defendants of Diagnostic Center 
evaluation reports under the Sex Offender Act, and the 
same fair opportunity to be heard on any adverse matters 
relevant to the sentencing, whether or not they are sen- 
tenced under the Act; to the extent that State v. Jones 
suggests to the contrary, it is overruled. State v. Tucker. 
PINS PAY oo naan nk cee enchs seca ae serene seks elon 266 


SHERIFFS 


N.J.S.A. 2A:17-15 does not operate to deprive the sheriff 
of the commissions provided in N.J.S.A. 22A:4-8 merely 
by making cash subject to execution without sale, and he 
is entitled to commissions at the settlement percentage 
on the amount actually levied on here. Int’! Brotherhood 


of Electrical Workers, Local 1470 v. Gillen. Ch. Div. .. 55 
SHERIFFS’ FEES 
Ney, Heelan OB ooo. os osc cesacgsceelsianaaw sete 323 


Morris County Sheriff’s Fees and Mileage List .... 359 
Hudson County Sheriff’s Fees 


SLANDER OF TITLE 

A notice of lis pendens, which can be filed in any action 
affecting real estate, is part of a judicial proceeding, and 
the absolute privilege of participants in judicial proceed- 
ings applies; defendant’s counterclaim for slander of title, 
based solely on plaintiff’s filing of a notice of lis pendens 
in this action for the specific performance of an agreement 
to purchase real property, is dismissed. Wendy’s of South 
Jersey, Inc. v. Blanchard Management Corp. Ch. Div. 369 

The tort of slander of title (almost identical to the tort 
of product disparagement) is an example of the general 
tort of injurious falsehood, and the same privileges that 
apply to the tort of personal defamation apply here. 
Wendy’s of South Jersey, Inc. v. Blanchard Management 
SOND HOTS ON MADIN ios oes ave boda uisinceeuis Seeman es 369 





SOCIAL SECURITY 
Disability insurance benefits, new evidence, remand. 
Scarella v. Califano, Jr., Sec’y of H.E.W. U.S.D.C. .... 8 
Supplemental security income program, jurisdiction. N.J. 
Federation of Senior Citizens v. Califano, Sec’y. of H.E.W. 
RUE RS PRD G i coe recgaina sis cal tos fo ays misia eave sccm orais ident Sas el pees 50 
Overpayments, right to prerecoupment oral hearing, in- 
junctions. Califano, Sec’y. of H.E.W. v. Kamasaki. US. 
STC SUPAE G1 SES OSS TCE a ey Seem emtne neenew ey SRP VA SS 90 
Mother’s insurance benefits, mother of illegitimate child, 
equal protection. Califano, Sec’y. of H.E.W. v. Boles. U.S. 
SRESCLUG) C2 Co) CF oa arden On Nt UE ee Re 134 
Sec. 407, sex discrimination, unemployed mothers. Cali- 
fano, Sec’y. of H.E.W. v. Wescott. U.S. Supreme Ct. .. 135 
Wife, cohabitation, contracts. Kramer v. Sec’y. of H.E.W. 
ULSD Cai ise A A ER Seavert Pee He nS ea RR eae  re 141 
It is not necessary to decide in this case whether a 
parent has the absolute right to have social security dis- 
ability payments to dependents automatically credited to 
his adjudicated support obligation, since that result must 
obtain here in view of the circumstances: the amount of 
the lump-sum payment is more than all arrearages, how- 
ever they may be calculated; plaintiff was unable to work 
during the entire period for which the adjudicated support 
obligation accrued and hence the social security payment 
is fully substitutionary for the lost earning power; plain- 
tiff has no other income, and his failure to provide support 
was not willful or contumacious. Potter v. Potter. App. 
ERS Ae Ns OA Seo rn ar OL ePIC ORO SRA Co OTTER 243 
The more appropriate disposition in the post-judgment 
order—instead of “‘staying’’ the support obligation—would 
have been a provision stating that, so long as plaintiff 
is unemployed and the monthly disability payments for 
the children continue and until further order of the court, 
the disability payments constitute discharge by plaintiff 
of his support obligation. Potter v. Potter. App. Div. 243 
Disability benefits, administrative law, pain. McNally v. 
Califano, Jr., Sec’y. of H.E.W. U.S.D.C. ........ .... 368 
Disability benefits, administrative law, pain. Ortisi v. 


CCG OL FP WE OS INC Sia ales ciersseraidincinsisrelare scccea/ecin’s’s 365 
Old age benefits, self employment, substantial services. 
Avins v. Harris, Sec’y. of H.E.W. U.S.D.C. .......... 456 


SOLID WASTE 

County and municipal expenditures resulting from im- 
plementation of solid waste management plans are subject 
to local government spending limits. Attorney General’s 
PormaliOpmion NOs 16 = 1979) ooi.cksjscnseees cove esievces 258 

The Hackensack Meadowlands Development Commis- 
sion has the authority to direct the flow of solid waste to 
specific disposal facilities. Attorney General’s Formal 
COpinloncINO nts = 1OVON... sea noah om seis ot ates le saewarees 306 


SPEECH OR DEBATE CLAUSE 
Indictment, appeal, mandamus. Helstoski v. Meanor, 


USDC. Judge. US. Supreme Ct. .....c0sccccsescccee 60 
Evidence, legislative acts. United States v. Helstoski. 
NOs MEMS NANG Oe, (57,5555 0:0) sce sinye sien vie winleioiaisinie ¥icloseisiaets'e a8 60 
Defamation, immunity, press releases, public figure. 
Hutchinson v. Proxmire. U.S. Supreme Ct. .......... 159 


STATE ACTION 
Sec. 1983 Suit, racing. Fitzgerald v. Mountain Laurel 
RAGING VSAU CIs cic fein ca siata s Siedeasistad seule. scieeeies 402 


STATE CONSTITUTIONAL LAW 

There is no constitutional imperative to strike down the 
determination of the Legislature and the expressed will 
of the people in the Institutional Construction Bond Act 
of 1978 and the question submitted to and approved by 
the electorate; there is a sure relatedness among the 
institutional construction of the buildings, the purposes 
such institutions are to serve and the identity of those 
who will be served thereby. N.J. Ass’n on Correction v. 
| VESTS) CTC LT) COU 2 Ca a eRe a 82 


STERILIZATION 

Access to voluntary sterilization is as essential an in- 
gredient of the constitutional right of privacy as the right 
to free choice for abortion or the right to procreate, and 
refusal to provide a technique for vindication of a basic 
constitutional right is itself an unconstitutional deprivation; 
a court of equity possesses the inherent parens patriae 
jurisdiction to consider an application for substituted con- 
sent for the sterilization of an incompetent in the custody 
of her parents. In re Grady. Ch. Div. ................ 330 

All the necessary conditions having been shown to exist 
here by clear and convincing proof, the parents are au- 
thorized, as general guardians, to exercise their substi- 
tuted consent to any method of temporary or permanent 
contraception of their 18-year-old daughter, who is afflicted 
with Down’s Syndrome and is unable to care for herself, 
as shall conform with responsible medical advice. In re 
CECE AAO) ed 7) | een ae ee eee aes ne nen re ote 330 

This decision is not to be interpreted as authorizing 
parents to consent to the sterilization of incompetent per- 
sons absent authorization by a court of competent juris- 
diction; each application must be decided on its own 
maetas. In re Grady. Cn. DIV. 56.656 s56o. ccd esee ies 330 


STRICT LIABILITY 

The Comparative Negligence Act is applicable to strict 
liability actions in those circumscribed areas in which 
plaintiff’s conduct may be found to constitute contributory 
negligence: voluntarily and unreasonably proceeding to 
encounter a known danger; however, it is immaterial when 
no contributory negligence exists either factually or as a 
matter of law. Suter v. San Angelo Foundry & Machine 
COM SEDNO MOH Oly. cc ae. tccen ania wudnt senile sas eerie 241 

An employee engaged at his assigned task on a plant 
machine has no meaningful choice; irrespective of the 
rationale that he may have unreasonably and voluntarily 
encountered a known risk, as a matter of policy such an 
employee is not guilty of contributory negligence, and 
Cepeda’s limitation of Bexiga to those strict liability cases 
where there was no “indication that the unsafety of the 
machine was known” to the employee is rejected. Suter 
v. San Angelo Foundry & Machine Co. Supreme Ct. .. 241 


There is no reason to depart from Bexiga v. Havir Mfg. 
Corp’s elimination of contributory negligence where an 
employee is injured due to a defect (whether design or 
other) in an industrial accident while using a machine for 
its intended or foreseeable purposes; Cepeda v. Cumber- 
land Engineering Co., Inc. is overruled insofar as it held 
that contributory negligence is a viable defense in such a 
case. Suter v. San Angelo Foundry & Machine Co. Su- 
PP Cs 9 since nian ciaisia ors. <loios aim ornrnatnicn d lacnlaieleuieie sikelerens 241 


The trial court must determine whether the duty of 
strict liability exists, weighing all pertinent risk/utility 
factors; when submitting the case to the jury, the court 
should charge generally that a manufacturer has an obli- 
gation to distribute products that are reasonably fit, suit- 
able and safe for their intended or foreseeable purposes 
and, if that obligation is violated and a user or others who 
may be expected to come in contact with the product are 
injured as a result, then the manufacturer is responsible 
for the ensuing damages. Suter v. San Angelo Foundry & 
Machitie Co; SUPrEMmer Ct. ..sie.ceisciceaniesisieviiisin soos 241 


Delivery of an improperly designed machine constitutes 
delivery of a defective product; in these design defect situ- 
ations in which the plaintiff is not relying on reasonable 
expectations of consumers or users with regard to safety, 
the court should also charge the jury on whether the manu- 
facturer (being deemed to have known of the harmful 
propensity of the product) acted as a reasonably prudent 
person by designing the item as he did and by placing it 
on the market in that condition. Suter v. San Angelo 
Foundry & Machine Co. Supreme Ct. ................ 241 


In light of the known defect existing before the sale to 
the used machinery dealer, summary judgment for the 
machinery broker in this case brought by an injured 
factory worker is not warranted on the present record, 
which does not preclude a risk/utility analysis result 
unfavorable to movant among possible strict liability de- 
fendants, carrying with it at least a duty to warn of the 
defect. Ortiz v. Farrell Co. Law Div. .................. 549 


SUBCONTRACTORS 


Miller Act, payment bond, right to sue, third tier sub- 
contractor. In the Matter of Garden State Erectors, Inc., 
debtor v. A. Leo Nash Steel Corp. 3d Cir. .............. 3 


SUBROGATION 


The exercise of the right of subrogation by a surety 
that has been called on to pay mechanics’ and material- 
men’s claims against the contractor-principal on a public 
works contract is subject to the fee claim of the attorney 
for the contractor-principal whose legal efforts produced 
the subrogatable fund. Montefusco Excavating & Contract- 
ing Co., Inc. v. Middlesex County. App. Div. .......... 270 


SUNSHINE LAW 


The Commissioner of Education has complete power to 
hear and determine all controversies and disputes arising 
under the school laws, and he has additional incidental 
jurisdiction to determine issues arising under the Open 
Public Meetings Act as they relate to controversies under 
the school laws. Sukin v. Northfield Bd. of Education. 
SDV Gros S 5 os stoclecb.orai die dicimdiv ilaecd Gaeta eisialndt 550 


SURROGATES 


There is no constitutional or statutory provision barring 
the surrogate of Hudson County from becoming a candi- 
date for the office of commissioner of West New York, 
the two offices are not incompatible, and the surrogate’s 
conduct was not in violation of the Code of Judicial Con- 
duct or R. 1:17-1. Clark v. DeFino. Supreme Ct. ...... 145 


However, since the spirit of the Code and the rule is 
otherwise, R. 1:17-2 is referred to the Civil Practice Com- 
mittee for a recommendation as to a modification so as to 
exempt a surrogate from the applicability of R. 1:17-1 
(and Canon 7) only to the extent that he is running for 
reelection as surrogate, and to bar him from holding any 
other elective public office. Clark v. DeFino. Supreme 
Cot tee nea os aiuter eta ek ceuouaidenteenne hoes 145 


SUSPENSION OF PROCEEDINGS 


Defendant, who is charged with obtaining a controlled 
dangerous substance by means of forged prescriptions, is 
entitled (being otherwise qualified within N.J.S.A. 24:21-27) 
to a suspension of proceedings and a conditional discharge. 
DERES Vc SANACES 0 MAW SDV sare. c 5 cib-sisia orcieisis sieeisins biv'sase 336 


TAXES 


Plaintiff’s failure to pay the borough’s tax collector 
90% of the taxes originally assessed against it is not juris- 
dictional, and the county board of taxation’s reduction 
of the assessed valuation is valid; in the absence of spe- 
cificity in N.J.S.A. 54:3-27 as to when such payment must 
be made, the tribunal’s jurisdiction cannot even be ques- 
tioned until the taxpayer’s obligation has in some manner 
been crystalized by the municipality through the filing 
of an appropriate defensive pleading, a motion to dismiss, 
or even by the institution of tax foreclosure proceedings. 
LeCross Assoc. v. City Partners. App. Div. ............ 22 


Under the totality of circumstances—the paramount gov- 
ernmental interest in obtaining adequate revenues, ap- 
portioning the costs of government equitably, the State’s 
financial crunch, and the public controversy and numerous 
income tax bills introduced subsequent to Robinson v. 
Cahill—the limited retroactive effect of the capital gains 
tax statute here does not violate due process. Klebanow 
Visi GAGE ECHO tbe. 85:65. 5:0-c/s ccaiie's sis. aldose sien carsioniers 97 


Complaint and Settlement Forms for Tax Court .... 106 


The intent of the ordinance in question is that the land- 
lord may pass on to the tenants, over and above any other 
upward rent adjustments allowed, the full amount of the 
difference in taxes between those of any subsequent lease 
year and those of the base year 1972. Warwick Raleigh 
Co. v. Bally Warwick, Inc. App. Div. .................. 162 
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The provision of the city’s rent control ordifiance re- 
pealing the pre-existing tax surcharge passthrough pro- 
vision is facially constitutional and valid; the Tenants 
Property Tax Rebate Act neither preempts the field of 
municipal rent control nor prevents repeal of tax sur- 
charges allowed incident thereto. Orange Taxpayers Coun- 
cil, Inc. v. City of Orange. App. Div. ..........+-+++- 241 

Willful failure to file return, Fifth Amendment. United 
States v. Edelson. 3d Cir. ..........-cccccescceccceccces 301 


TENANTS BY THE ENTIRETY 

To the extent that Newman v. Chase bears on this situ- 
ation, where the husband leased the premises of which he 
and his wife are tenants by the entirety without the wife’s 
consent, it would seem to favor relief that puts the wife in 
possession, and the judgment will provide for the tenant’s 
eviction; the wife’s claims for actual and punitive damages 
and mesne profits will be denied—her remedy lies in an 
accounting action against her husband. Cherry v. Cherry. 
BWR Wes va ctinas cease demedecmanee cand cca teases anaes 64 





TITLE INSURANCE 

The title insurance policy was ambiguous as to the ex- 
tent to which the contents of the survey were insured, 
and the availability of coverage is thus to be determined 
here by the trier of fact, who could fairly conclude, ap- 
plying the reasonable expectation doctrine, that a reason- 
able purchaser of insurance would understand that the 
abutting street had been certified to him as a dedicated 
public street. MacBean v. St. Paul Title Ins. Corp. App. 
Dos siccncinccnnscncevaserionennscs eset nansenqeuees 


TORT CLAIMS ACT 

Here, where the non-public defendants (whose motion 
for summary judgment dismissing the complaint as against 
them was properly granted) had complied with the pro- 
cedural provisions of the Tort Claims Act in pressing their 
affirmative claims against the public entities, plaintiffs 
may rely on the notice of claim filed by defendants as a 
substantial compliance with their own notice obligation, 
and the court thus has the authority to exercise the dis- 
cretion afforded by N.J.S.A. 59:8-9. Speer v. Armstrong. 
AOD eras d xiorasiciata 0 Unidlataaaeuaeteedencungideanees 35 


Jurisdiction, state immunity, Civil Rights Act, Eleventh 
and Fourteenth Amendments. Fine v. Grant. U.S.D.C. 347 


The intent of N.J.S.A. 59:9-5 is not to reduce the com- 
pensatory aspect of a recovery only for economic loss by 
requiring counsel fees and litigation expenses to be paid 
out of it, but a party is considered able to pay for the 
expense of the whole litigation out of a recovery for pain 
and suffering; here, where there was a recovery on both 
counts, the objective of the legislation is best accom- 
plished by giving the word “‘case’”’ the meaning of “the 
whole suit” and denying plaintiff’s motion to add counsel 
and witness fees and costs to the recovery for economic 
loss. Rich v. State of New Jersey. Law Div. .......... 489 


The concepts of reasonable care and negligence are not 
pertinent to a public entity’s liability for a subsection (b) 
claim under N.J.S.A. 59:4-2 (except on the subsidiary issue 
of constructive notice); “palpably unreasonable’? conduct 
implies a more obvious and manifest breach of duty than 
negligence, and imposes a more onerous burden on the 
plaintiff. Williams v. Town of Phillipsburg. App. Div... 566 


The trial judge erred in mixing the concepts of negligent 
conduct and palpably unreasonable conduct when out- 
lining the township’s duty, and this confusion on the stand- 
ard to be applied to defendant’s efforts to prevent and 
correct the allegedly dangerous condition had a high po- 
tential for misleading the jury, especially when the spe- 
cial interrogatory used the wrong standard, adverting to 
‘“‘defendant’s negligence’; the capacity for confusion was 
compounded here because the jury was also required to 
evaluate plaintiff’s contributory negligence. Williams v. 
Town of Phillipsburg. App. DIV. <i. < ...cccecedencsvens 566 


TORTS 

The extension of the rule in Falzone v. Busch as argued 
for by plaintiff, who suffers from multiple sclerosis and 
seeks to recover directly (as distinguished from the in- 
direct recovery as next of kin under the Wrongful Death 
Act) for the impact on him of the loss of his mother and 
the further deterioration of his physical condition allegedly 
resulting from her death in a car accident (which he did 
not witness), would result in such extraordinary expan- 
sion of the concept of tort recovery that it is opposed to 
public policy. De Santo v. Babino. App. Div. .......... 203 

Although there is a generally recognized obligation of 
confidentiality in respect of a depositor’s financial rela- 
tionship with a bank, the teller’s act in tipping off the 
robbers about plaintiff’s daily habit of withdrawing sub- 
stantial cash for use in his check-cashing business was not 
within the scope of her employment, and the bank is not 
liable for the loss of the money stolen as plaintiff left 
the bank. Roth v. First Nat’] State Bank. App. Div. .. 239 

It is only the ingestion of DES by pregnant women that 
has been declared unsafe, and the 1940 applications to the 
FDA did not contemplate that use; the drug companies 
other than the one that manufactured the pills plaintiff 
took (which resulted in her daughter’s death from cancer) 
were not implicated in that company’s decision to market 
DES in 25 mg. tablets for pregnant women, and plaintiffs 
(who have settled with that company) have failed to show 
that the other companies were in any way responsible. 
Lyons v. Premo Pharmaceutical Labs, Inc. App. Div. 335 


The broker who arranged the sale between the manu- 
facturer of the bulk DES (a drug approved for other uses 
by the FDA) and the manufacturer of the pills plaintiff 
ingested had no control over and no knowledge of the 
latter’s decision to package the DES in 25 mg. pills for 
pregnant women; both manufacturers were better able 
than the broker to guard against the injury, and were the 
proper parties to pay. Lyons v. Premo Pharmaceutical 
Ean ON EG So or 5b soc ooisin od oaicnee cane woeeaceecs 335 
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Note, guarantors, discharge by surrender. Vicon Con- 
struction Co. v. Pontoriero and Fasolo. U.S.D.C. ...... 5 

Effective indorsements do not relieve the bank from 
liability if there is proof of a course of dealing so irreg- 
ular that the bank is shown to have violated its own poli- 
cies and to have failed to act according to the standard 
of honesty-in-fact; it cannot be said that, as a matter of 
law, the bank acted in good faith here, and this matter 
is also reserved for trial. Kraftsman Container Corp. v. 
United Counties Trust Co. Law Div. .................+ 272 
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UNEMPLOYMENT COMPENSATION 
Discretion exists to ameliorate, in appropriate cases, 
the hardship that inevitably accompanies an order for 
refund of benefits paid, and the factors that influence the 
decision to order a refund or to forego that right should 
be made a matter of record. Castellucci v. Bd. of Review, 
Div. of Employment Security. App. Div. .............. 110 
It is not necessary to consider here the difficult issue of 
whether the Board of Review had the power to reopen the 
hearing without regard for the statutory time limit for 
appeal, at least until it has been ascertained whether the 
time for the employer to appeal had expired; should the 
Board determine on the remand that the appeal was time- 
ly, then it shall also reconsider its decision that claimant 
is liable for repayment of over $4,000, and accompany this 
determination with some explication of the factors that 
conduced to the result. Castellucci v. Bd. of Review, Div. 
of Employment Security. App. Div. ..................+- 110 
Although claimant would have achieved her immigrant 
status earlier but for legal error by the Immigration and 
Naturalization Service, until she was duly authorized to 
work by INS her alien status, of which she was well aware, 
precluded her legal employment; the denial of unemploy- 
ment benefits is affirmed. Lepiani v. Bd. of Review. App. 
SON; a bnran Suh nvcdberetasesbuiacecesixeukexbees, accecett 152 
A notice of quitting separates the employee from the job 
and is a voluntary leaving; were a resignation to mature 
only upon the final, physical exit of the worker from the 
job site, the employer would be unable to hire a replace- 
ment or otherwise adjust his work force except at his 
peril, subject to the wishes of an indecisive employee. 
Nicholas v. Bd. of Review. App. Div. .................. 513 


UNINSURED MOTORISTS 


Since there is no distinction between the type and extent 
of coverage required to be carried by an owner with in- 
surance coverage and a self-insured such as Transport of 
New Jersey, a passenger injured on a self-insured bus in 
a collision with an uninsured vehicle must look to the 
self-insured for payment and may not pursue payment 
from the Unsatisfied Claim and Judgment Fund Law. 
Crocker v. Transport of New Jersey. Law Div. ...... 246 

N.J.S.A. 17:28-1.1 compels both the host vehicle’s car- 
rier and the insurer of the injured passenger’s own auto- 
mobile to make their uninsured motorist coverage avail- 
able to the passenger without any offset for the policy 
limit payment made to him under the liability coverage 
of the host vehicle’s carrier. Ciecka v. Home Indemnity 
eS) | ee aes - 561 


VENUE 


The statements by the deputy attorney general and the 
executive secretary of the Board of Medical Examiners 
were made in the scope of their employment as public 
officials, and R. 4:3-2(a)(2) requires that the venue of 
this defamation suit be changed from Atlantic to Mercer 
County; even if Rabin v. Pollit were read as holding that 
venue in such a suit may be laid in a county other than 
that in which the cause of action arose merely because 
such officials are sued in their individual rather than in 
their official capacities, it would not be followed here. 
Sinderbrand v. Schuster. Law Div. .................... 510 

In light of the substantial evidence indicating that de- 
fendants in this defamation suit will not be able to obtain 
a fair trial in Atlantic County, considerations of fairness 
militate in favor of changing venue under R. 4:3-3(a)(2) 
also. Sinderbrand v. Schuster. Law Div. .............. 510 

The mere fact that a bank may have minimal contacts 
in a state sufficient to confer jurisdiction does not con- 
stitute an implied waiver of the bank’s immunity from 
suit under the mandatory venue provisions of the National 
Bank Act, and the fact that the bank holds a mortgage 
on property in New Jersey is not sufficient to constitute 
such a waiver. Schott v. Hartmann. App. Div. ...... 516 


VETERANS PREFERENCE 


Veterans’ Preference and Sex Discrimination, by Lor- 
ES Re eae ered Ae eee 493 


WAGE ACT 

The contract was sufficient to meet the requirement 
that it specify the prevailing wage rate in the locality; 
regardless of any failure to comply with N.J.S.A. 34:11- 
56.28, there is no way that the liability of the employer for 
a wage deficiency can be imposed on a public body under 
the New Jersey Prevailing Wage Act absent some express 
contractual provision, and there was no provision here 
under which the sewerage authority agreed to indemnify 
the construction company. Central Construction Co. v. 
SON BIEN. a oie Sovak ne ssaiesnocchoskncoeeexeb cabeuset 521 


WELFARE 

Where the court has determined that there is no ability 
to make any payments at all, the accruing of arrearages 
should be suspended while the payment obligation is sus- 
pended; plaintiff has been continuously unemployable since 
before the first order of support and the commencement 
of defendant’s receipt of welfare assistance for herself and 
the children, and there was no basis here for the judg- 
ment of reimbursement in Welfare’s favor. Potter v. Pot- 
AEN a chaknieekbchtcucchorskcebbecase ess aerer 243 





In respect of repayment agreements that, as here, 
were executed prior to the amendment of N.J.S.A. 44:10- 
4(a) by L. 1977, c. 127, the reimbursement right of the 
welfare board extends to welfare assistance paid from and 
after the date of the agreement. In re Jones. App. Div. 440 

Hedgebeth v. Medford is not applicable kere, since there 
is nothing in the interrelationship among the welfare 
board, the injured recipient, and the tortfeasor bespeak- 
ing a subrogation situation; the portion of the judgment 
charging the reimbursement with a pro-rata share of 
counsel fees must be reversed. In re Jones. App. Div. 440 

Even assuming that the welfare board can bring an ac- 
tion to recover welfare benefits from the proceeds of the 
marital home, such an action should be brought sep- 
arately; the authority for recovery here is statutory, and 
N.J.S.A. 44:1-143 specifically provides that a welfare board 
can apply to the Juvenile and Domestic Relations Court to 
compel support by either the husband or wife—it does not 
speak of intervention in another action. Reed v. Reed. 
DUN EMIUE cise nds cane se Ad ous cruwanweGe snueoaeharsters 553 


WILLS 

Here, where the will is silent as to the allocation of 
taxes among the residuary beneficiaries, and there is 
nothing in the nature of the gifts to the individual bene- 
ficiaries (collateral relatives and persons unrelated to the 
testatrix) that suggests a lack of concern by the testatrix 
as to the overall tax burden on the estate, deducting all 
estate and inheritance taxes from the residue before its 
division into three equal parts—one part bequeathed to a 
group of charities—is contrary to the presumption that a 
testatrix intends the maximum tax advantage for her 
estate. In re Estate of Rankin. App. Div. ............ 220 

If the court puts itself in the testatrix’ position insofar 
as possible in the effort to accomplish what she would 
have done if she were to look at the village’s lack of dili- 
gence in fulfilling her wishes that it establish a teenage 
clubhouse and recreation center in the ten years since 
her death, her wishes would dictate that the bequest go 
over to her alternative beneficiary. In re Estate of Thorn- 
SEMA REMUTEDIVN concn vss nsseiseecbesoesneeseneus sawn onene 290 


WIRETAPS 

Since defendants’ privacy was not invaded by the use 
or disclosure to the grand jury of conversations not in- 
volving them, they do not have standing to move for a 
dismissal of the indictment based on the State’s alleged 
failure to comply with the disclosure provisions of N.J. 
S.A. 2A:156-18, nor to move for suppression of the con- 
tent of conversations obtained pursuant to the wiretap. 
A Se A ee er ee ar 160 

Even assuming, arguendo, that the interception on the 
authorized wiretap of cigarette tax information was illegal, 
defendants have no standing to contest it; thus, neither 
the surveillance nor the search warrant of the van in 
which they were apprehended with 1,213 cartons of untaxed 
cigarettes and large amounts of cash was tainted so far 
as they are concerned. State v. Barber. Law Div. .... 160 


WORKERS’ COMPENSATION 
Where, as here, the dependent petitioner knew the na- 
ture of the disability and its relationship to the employ- 
ment of the decedent at the time of his death, the time 
within which a petition may be filed is two years from 
the death; the employer’s contention that the petition is 
out of time because it should have been filed within two 
years of the time petitioner knew the nature of her hus- 
band’s condition and its relation to his former employ- 
ment is rejected—the requisite knowledge contemplated by 
N.J.S.A. 34:15-34 did not come into being until her hus- 
band’s death, before which she could not have filed a 
claim. Churukian v. Unarco Industries, Inc. App. Div. 199 
The worker injured in a collision with a police car was 
precluded in his common-law suit from recovering any 
benefits to which he was entitled by virtue of the policy 
of workers’ compensation insurance; N.J.S.A. 59:9-2(e) 
was not intended to benefit insurers, and the order that 
the worker reimburse his employer’s insurer for medical- 
expenses and temporary-compensation benefits out of his 
award against the public entity and public employee is 
reversed. The Travelers Ins. Co. v. Collella. App. Div. 266 
Workers’ Compensation in New Jersey: A Critique of 
Se Wy REN BE RRRONE occ ocans onccinsecaaesanacee 425 
N.J.A.C. 12:235-5.62(a)9, which provides that medical 
issues are submitted on the basis of doctor’s reports only, 
unless the opposing party requests cross-examination, is 
silent as to the timing of such a request, and no published 
opinion construes it to require that a request be made in 
the pleadings or at the time of the pretrial conference; it 
was error for the judge of compensation to rely on a hear- 
say account of an unpublished opinion—the ultimate de- 
cision in any particular case as to waiver of cross-exam- 
ination must be made by the judge hearing that case. 
Indelicato v. Town of West New York. App. Div. .... 458 
Longshoremen’s and Harbor Workers’ Compensation Act, 
maritime employment. P. C. Pfeiffer Co., Inc. v. Ford. 
Ro SS uN Et So os ob basa wanehoeckumaboeseese 549 


WRONGFUL BIRTH 


It cannot be said that the infant plaintiff, who was born 
afflicted with Down’s Syndrome, would have been better 
off had she never been brought into the world, and she 
has failed to state a valid cause of action founded on 
wrongful life against the obstetricians who failed to in- 
form their 38-year-old patient during pregnancy of the 
risk of that chromosomal defect and the availability of a 
procedure to detect it. Berman v. Allan. Supreme Ct. 73 

A physician whose negligence has deprived a mother of 
the opportunity to decide whether to abort should be re- 
quired to make amends for the damage he has proxi- 
mately caused, and the parents’ cause of action founded 
on wrongful birth—alleging that, had defendants properly 
informed their 38-year-old patient, she would have dis- 
covered that her child, if born, would suffer from Down’s 
Syndrome and would have had the fetus aborted—is a 
legally cognizable claim. Berman v. Allan. Supreme Ct. 73 


WRONGFUL DEATH ACT aie 

Where, as here, the deceased during her lifetime had 
obtained a judgment (which was ultimately satisfied) in 
a personal injury action against defendant based on the 
same negligent acts that allegedly caused her death, the 
beneficiaries under the Wrongful Death Act have a sep- 
arate and independent right of action, qualified only by 
the strong public policy against the recovery of dupli- 
cate damages. Alfone v. Sarno. App. Div. ...........- 25 

The survivor’s tort claim is barred by the statute of 
limitations here, where all relevant facts about defendant’s 
failure to order a biopsy were known to plaintiff-decedent 
as of December 1972; his position was no different from 
that of the plaintiff in Burd v. N.J. Telephone Co., and 
the action filed in 1975 was out of time. Silverman v. 
TEU GAO. MOL 5s onc 5 ose «in sie sowie wie oom nie Sue os wise 34 

The time bar of the personal injury-survival action here 
does not bar the wrongful-death action, which was brought 
within two years of the death of the decedent. Silverman 
V. Geetha; AUD WIV. 2.5 <.<0-2 505 sg eer ccces sesencneses 34 

The discovery principle is not applicable except in rela- 
tion to an accrual period of limitations, and the trial court 
correctly held the wrongful-death counts barred here by 
N.J.S.A. 2A:31-3, which contains a two-year limitation pro- 
vision based on a fixed objective event (decedent’s death). 
Pressiaft vy. Rabins. App, Div. ........66.-0..00sss00s 45 

A psychiatrist or therapist may have a duty to take 
whatever steps are reasonably necessary to protect an 
intended or potential victim of his patient when he deter- 
mines in the factual setting in accordance with the stand- 
ards of his profession established at trial, that the patient 
is or may present a probability of danger to that person; 
there is a factual question that should be presented to the 
jury here as to whether, based on expert testimony, de- 
fendant breached the appropriate duty in this case. Mc- 
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